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INTRODUCTION

On May 2-3, 2013, the Duke Law School Center for Judicial Studies held a conference in
Washington DC to identify consensus positions that could be developed into standards and best
practices for the bench and bar to promote efficient and effective MDL actions. That conference
laid the groundwork for the MDL Standards and Best Practices, which were drafted by 22
prominent defense and plaintiff practitioners well experienced in MDL litigation — with
significant input and comment from 17 federal and state court judges and the Center’s Advisory
Council. Professor Jaime Dodge, University of Georgia School of Law, served as the editor-in-
chief.

The draft is being circulated for comment to the practitioners and judges attending the
September 11-12, 2014, Duke Law Distinguished Lawyers MDL Conference. This draft has been
prepared under the leadership of six distinguished practitioners drawn from the plaintiffs’ and
defense bars, which comprise the Editorial Board. Each of these practitioners led a committee
that was likewise comprised of members of both bars. Professor Dodge then worked with the
Editorial Board to refine and build a degree of consensus on the proposals, where possible. This
draft therefore reflects the challenges and innovative responses that the MDL bar has self-
identified. Some of the proposed best practices reflect ideas that the Board has noted have
become increasingly common in their experience, because they have proven useful across cases
and have been adopted by multiple different transferee judges. Other proposals focus upon new,
innovative approaches by particular transferee judges that the Board felt were outstanding and

should be identified for the consideration of other transferee judges going forward.



Yet, this draft necessarily reflects certain voices more strongly, because of their active
participation in the drafting process. In particular, because the draft was prepared predominantly
by the bar, it is our hope that the conference will provide an opportunity for the judiciary to
express its views on the proposals—providing further support for some ideas, and perhaps raising
concerns with others. In that respect, this work is very much a draft, intended as a mechanism for
focusing the discussion at the conference to maximize the input that both the judiciary and
members of the bar that did not participate actively in the drafting can have upon the final output.

The Center for Judicial Studies remains committed to creating a compendium that reflects
the emerging responses to the unique challenges that MDL presents. But every MDL remains
unique and different. The authors of this draft recognize that no single practice is right for every
MDL, but instead that transferee judges must craft individual solutions to the unique challenges
each MDL presents.

The goal of this conference then is not to create a one-size-fits-all solution that works
across the array of MDLs. Instead, it is to begin to build a compendium of practices, recognizing
the benefits and costs of each, offering some degree of insight on the circumstances that may
favor one approach over another. Indeed, in many instances, the commentary accompanying the
best practices offer competing considerations and multiple potential avenues for addressing the
particular normative goal or practice problem identified.

In short, this conference seeks to recognize that each attorney, each judge has had a
different set of MDL experiences, but that bringing them all to bear collectively, we can begin to
create a menu of practices that have proven successful in the past. It is our hope that this work
will allow transferee judges to not continually reinvent the wheel, but instead to have a starting

point in this work of the innovations of others from which the judge can customize solutions to
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the unique needs of each MDL. In doing so, this may allow transferee judges to build from the
foundation of others, to create yet another generation of innovations of which we have not yet
even conceived.

The draft will be further refined after the conference and will serve as the core curriculum
for a Duke Law School judicial training program, sponsored by the American Bar Association’s
National Conference of Federal Trial Judges. The document will be updated in light of new
information and experience learned at the training programs. The MDL Standards and Best
Practices will be posted on the Center’s web site. It will serve as an important resource for the
bench and bar.

The document currently consists of seven standards and 50 best practices, along with
accompanying commentary that provides concrete practical guidance as to the selection and
implementation of the respective best practices and the broader articulated standards. The
standards and best practices are also consolidated and set out separately for easy reference as an
appendix to this draft. It is important to note that in selecting this nomenclature, the authors do
not intend to suggest that these are the only practices, nor that they are best for every MDL.
Instead, our goal is to provide a compendium of the best ways in which judges responded to the
unique challenges of the MDLs before them, creating a panoply of “best practices” from which a
judge can select the most appropriate or best practice for the MDL over which the judge is
presiding.

As this caveat suggests, the MDL process is an incredibly robust one, which is being
usefully deployed across an array of cases. Most MDLs consolidate a small number of cases,
involving a relatively small number of plaintiffs (or, where applicable, absent class members).

But, there have also been a small number of MDLs that incorporate vast numbers of potential
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victims and counsel—as exemplified by asbestosis and, more recently, hip implants.
Approximately 90% of the 120,000 individual actions pending in MDLs in 2014 are consolidated
in 18 cases: 16 product liability and 2 mass tort MDLs.

Recognizing the broad swath of cases now included in the MDL process, the range of
damages they implicate, the number of plaintiffs, the degree or lack of commonality of the
subsumed claims, and a host of other differentiating factors makes the promulgation of any one-
size-fits-all set of rules impossible. Instead, the only clear rule in MDL may be that every MDL
is different and requires individualized solutions to be effective.

But, while recognizing this individualization, judges and attorneys have nevertheless
recognized that managing an MDL can require a unique set of skills and solutions, somewhat
different from those of the other matters on a district judge’s docket. Not only does this require
knowledge of a host of issues removed from many new transferee judges’ prior experience—for
example, what a PSC is or how a common benefit fund operates—but also an awareness of the
strategic issues these features raise and ideas about how to respond as a judge.

The MDL Standards and Best Practices seek to supplement the existing resources for new
transferee judges, by providing not simply a summary of these relatively unique MDL features,
but also ideas for how to approach these decisions—sometimes phrased as suggestions for what
often works, other times as factors that may be helpful to a judge in weighing which of a number
of approaches to take. In drafting these standards, the decision was made to focus upon the
largest MDLs, because these often provide the greatest degree of complexity and the greatest
divergence from a new transferee judge’s prior experience. For example, the best practices
include separate sections on the establishment of a common benefit fund and the appointment of

leadership for both plaintiffs’ and the defendant. These, and other features profiled here, are not
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necessary in every case. But, our expectation in drafting was that it was best to provide new
judges with the full panoply of knowledge, and allow the judge to decide which pieces would be
appropriate for each MDL. Our goal in doing so is to create a compendium of past approaches,
recognizing the innovations that have worked in past cases, while also allowing debate about the
contexts in which these ideas and practices might be most likely to prove beneficial again. To
that end, the materials reference helpful resources for judges seeking additional guidance, as well
as directly citing cases in which these practices have been used—in order to keep the focus on the
identification of emerging potential best practices.

Although not intended to be applied rigidly and recognizing that not every best practice
will work for all types of MDLs, some of these standards and best practices may be applied
selectively to non-product liability and non-mass tort MDLs, depending on the circumstances,
while other standards and best practices may apply across the various types of MDLs, e.g.,
antitrust, securities, consumer litigation MDLs. It is understood that the practices governing
management of MDLs are constantly fluctuating and evolving. But the MDL Standards and Best
Practices provide a solid foundation on which the bench and bar can turn to as the beginning
point in any MDL litigation.

The MDL Standards and Best Practices represent consensus, but not unanimous, positions
of the named authors and contributors. Individual authors and contributors may not necessarily
agree with every best practice. In addition, the best practices do not necessarily reflect the views
of Duke Law School as an entity or of its faculty.

The MDL Standards and Best Practices is the product of an intensive two-year effort

involving the bench, bar, and academy. By bringing together the strengths of prominent judges,



practitioners, and law professors to bear on important issues affecting MDL litigation, the Center

is fulfilling its mission to improve the law.

John K. Rabiej
Director, Duke Law School
Center for Judicial Studies

Malini Moorthy
Chair, Center Advisory Council
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PROLOGUE

THE ASCENDANCY AND CONCENTRATION OF MDLs CONSIDERED

MDL litigation serves as yet another example of the innovation that has arisen in the last
century, as we have struggled to address the problems of complex litigation — particularly those
involving hundreds or even thousands of alleged victims of a single or similar set of wrongs.
Each of these innovations has required the development of not only new doctrine but also,
inevitably, responses to new litigation strategies by counsel and the development of new skillsets
within the judiciary. Recognizing this, the JPML and the Federal Judicial Center provide judges
with outstanding training and guidance on how to manage and handle their assignments in a large
majority of MDLs. In fact, improvements developed by the JPML have streamlined the MDL
process so that most MDLs run extremely efficiently and smoothly from beginning to end.

Just as class actions evolved from their original anticipated scope and now address a broad
and diverse variety of claims, so too MDL now encompasses a broad, diverse set of cases. When
the Center for Judicial Studies launched this project in 2013, we were aiming to address a
perceived need to provide guidance to a growing number of judges designated to handle their first
MDL. But we discovered that judicial training and more uniform practice and procedure were
particularly needed in a minority of MDLs, which involved mass torts.

MDL has proven a robust procedural tool: Over 90% of MDLs are — contrary to the
popular conception — relatively small cases, often involving the coordination of only a few cases
and a handful of counsel representing a few dozen plaintiffs. But, over 90% of plaintiffs in MDLs
are not in these small MDLs — but instead are in a small number of massive, complex cases, with

hundreds or thousands of plaintiffs. This explains the very differing perspectives with MDL:
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most judges will encounter a relatively simple MDL, while most victims are involved in the
handful of gargantuan mass tort MDL cases. But recognizing this diversity also lends itself to the
challenge of providing a singular set of best practices and consolidated wisdom to new judges.

It is this challenge that this report seeks to fill. The feedback from lawyers and judges
attending the September 11-12 conference will be instrumental in determining whether we have
succeeded. At the same time, we hope that this report will promote a wider discussion within the
judiciary of the recent influx of mass tort MDLs and its impact on the overall pending civil case
load. Bringing into the discussion the many judges and committees of the Judicial Conference
who have devoted years of study and attention to mass torts, the many potential problems mass
torts raise, and various strategies to address them would substantially enrich the discourse.

Statistics on MDL

Many in the bench and bar know that the number of cases in MDLs has grown, but few
are aware of the rate of recent growth.' More than one-third of the civil cases pending in the
nation’s federal courts are consolidated in multidistrict litigations. In 2014, these MDL cases

make up 36% of the civil case load. In 2002, that number was 16%.> Removing 70,328 prisoner

! One reason lies in the way the official court statistics are reported. The Administrative Office of United States
Courts reports statistics on the pending civil caseload in U.S. district courts in Table C-3A of the Judicial Business
data and aggregates the number of pending actions in MDLs (120,449 in 2014) along with other unspecified actions
under the catch-all category “Other Personal Injury” (126,351 in 2014), without highlighting MDL’s overwhelming
predominance. The increase and decline in the number of pending asbestos cases for 15 years also effectively
masked the steady rise of non-asbestos cases consolidated in MDLs. In 2008, the number of pending asbestos cases
consolidated in a single MDL peaked at 82% of all consolidated actions in MDLs and has declined to a few thousand
in 2014. As the number of pending asbestos cases declined, however, the number of pending non-asbestos cases
continues to increase, initially offsetting and later significantly surpassing the decline in asbestos cases.

2 From 1998-2002, the number of civil cases pending in federal court fluctuated in a narrow range from 250,000 to
265,000 cases, and pending actions in MDLs represented 15% to 16% of the federal pending caseload. From 2003 to
2014, the number of pending actions in MDLs increased steadily, spiking in the last four years. There were 120,449
pending actions in MDLs, or 36% of the 334,141 civil cases pending in federal court as of June 30, 2014. Table C,
U.S. District Courts—Civil Cases Commenced, Terminated, and Pending During the 12-Month Periods Ending
September 30, 2012 and 2013, 2009 and 2010, 2007 and 2008, 2005-2006, 2003 and 2004, 2001 and 2002, and 1998
and 1999, Judicial Business of the United States Courts, Annual Reports of the Director, Administrative Office of the
United States Courts; Cumulative Summary of Multidistrict Litigation: United States Judicial Panel on Multidistrict
Litigation, Statistical Analysis of Multidistrict Litigation Fiscal Year 2013, 2011, 2009, 2007, 2006, 2004, and 2001.
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and social security cases from the total, cases that typically (though not always) require relatively
little time of Article III judges, the 120,449 pending actions in MDLs represented 45.6% of the
pending civil cases as of June 2014.>

Not only is the overall number of actions in MDLs growing, these actions are becoming
more concentrated in a small number of mass tort MDLs, primarily products liability, and
particularly pharmaceutical and health-care cases. Of the MDLs pending in June 2014, nearly
88% of them were consolidated in only 18 MDLs — 16 product liability and 2 other mass torts.
Each of the 18 MDLs consisted of 1,000 or more civil actions, for a total of over 100,000 cases.
Although the MDL transfer is for pretrial management only, 96% of the individual actions
consolidated in MDLs are terminated by the MDL transferee judges.’

Thus, a small number of MDL judges — selected by the JPML — effectively resolve over
one-third of the nation’s civil cases. The public data does not indicate whether the cases in
MDLs are terminated by pretrial dispositive motions or as part of voluntary dismissals resulting
from global settlement agreements.® Anecdotal evidence suggests that a large majority are settled.

The emergence of the MDL process as an effective case-dispositive engine achieved

through global settlements has made it the preferred procedural vehicle to dispose of mass torts.

? Table C-3A, U.S. District Courts—Civil Cases Pending, by Nature of Suit and District, During the 12-Month Period
Ending June 30, 2014, Judicial Business of the United States Courts, Annual Report of the Director, Administrative
Office of the United States Courts.

* As of June 30, 2014, there were 120,449 actions pending in 297 MDLs. It is recognized that these figures provide
a statistical snapshot at one point in time, which may be exceptional. The 297 MDLs had originally consisted of
389,278 actions, and over the years many individual actions have been disposed of. And 98% of the original 389,278
actions were consolidated in 56 products liability and mass tort MDLs. MDL Statistics Report — Distribution of
Pending MDL Dockets by District, United States Judicial Panel on Multidistrict Litigation (July 15, 2014).

> MDL transferee judges terminated 359,548 out of 373,378 consolidated civil actions as of September 30, 2013.
Table S-20, Cumulative Summary of Multidistrict Litigation During the 12-Month Periods Ending September 30,
2011 through 2013, Judicial Business of the United States Courts, Annual Report of the Director, Administrative
Office of the United States Courts.

® The Administrative Office of the United States Courts maintains the Court Management/Electronic Case Filing
system for the federal courts. They can mine the electronic dockets and produce a data report on the types of
terminations, either by dispositive motion or by voluntary dismissal. A chair of a Judicial Conference Committee
may request the AO to perform a “special run” to provide such data.
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Judges handling these large mass tort MDLs are faced with an unprecedented set of management
issues. The relatively small number of judges who have been assigned a mass tort MDL have
dealt with these serious issues largely on their own and have developed disparate approaches —
some effective, some not so effective — to dispose of the cases without the benefit of rules or a set
of best practices.

Prior Work Toward Synthesizing Practices, Improving Understanding

Although the size and number of most mass tort MDLs is a new phenomenon, the
judiciary is no stranger to the mass tort challenge. The judiciary has long recognized the impact
that large-scale litigation can have on the courts and has identified and grappled with serious
issues raised in handling mass tort cases. The historical work of different Judicial Conference
committees on mass tort offers a rich history of lessons that may be mined to provide useful
insights and guidance in today’s effort to develop a national mass tort MDL strategy.

In 1998, the Advisory Committee on Civil Rules confronted the centralization issue of its
day, which consisted of two mass torts involving asbestos and breast implant actions. Chief
Justice Rehnquist established a Working Group on Mass Torts to examine the growing mass tort
problem, which accounted for 15% of the pending U.S. caseload. The Working Group heard from
practitioners about many issues including: (1) whether some mass tort cases would have been
filed at all but for a “highway” provided by a procedural vehicle; (2) whether the procedures
adopted by courts in mass tort cases allow actions that would typically be terminated by pretrial
dispositive motions in other contexts avoid such scrutiny and disposition; (3) whether
questionable cases are swept up with meritorious cases and awarded part of the settlement
proceeds at the expense of cases with merit; (4) whether the process to select the judges to handle

these large cases was appropriate; (5) whether the process to select lead counsel was appropriate;
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(6) whether Daubert-like issues could be handled more efficiently; and (7) whether more court
supervision is required in the allocation of settlement proceeds.

At the same time, the committees have recognized the need for efficiency and the high
cost of prosecuting a mass tort lawsuit. The committees also recognized that mass tort procedural
vehicles may permit claimants with meritorious claims to file and prosecute actions that have
been too expensive to file as single actions. The Working Group submitted a comprehensive
report of more than 500 pages to Chief Justice Rehnquist, which identified many questions and
issues arising in mass tort cases and contained a score of detailed legislative proposals and rules
amendments.

The judiciary’s work on mass torts has been dormant since 1999. Further study was
deferred because asbestos cases were considered to be unique and believed to be an aberration —
unlikely to be ever repeated. Time, technology changes, and the large increase in “inventories” of
plaintiff-claimants have altered the landscape. With the surge in mass tort MDLs, it is important
to ask whether the vexing issues surrounding the mass tort class actions of the last 20 years persist
in the MDL context and whether the disparate approaches the bench and bar have taken to this
point are adequate to handle the present and future case load and variety both fairly and
efficiently. Experienced judges and lawyers have an important opportunity to take a leadership
role in understanding and evaluating the handling of MDL cases, particularly in the mass tort
area.

The MDL Standards and Best Practices are intended to provide concrete guidance to
judges handling an MDL. They also establish a useful starting point to begin a discussion with a
broader group of judges, practitioners, and experts experienced in mass torts on whether

additional practices or procedures are appropriate to address the influx of mass tort MDLs.
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CHAPTER 1

MANAGEMENT OF TRANSFERRED CASES

The fundamental judicial management goals for cases transferred into an MDL proceeding
should largely mirror those in any civil action — to manage discovery and otherwise efficiently
prepare the cases for trial, taking care to identify pretrial opportunities to resolve key issues or to
achieve settlements. Because an MDL proceeding is by definition a collection of multiple cases,
additional core considerations come into play, as specified by the MDL statute: (1) convenience
of the parties; and (2) promotion of the just and efficient conduct of transferred actions.’

Once the JPML has ordered the transfer of cases, authority to direct the MDL proceeding
resides exclusively with the transferee judge; the JPML plays no ongoing role in supervising the
litigation.® Accordingly, the transferee judge should approach the proceeding knowing that the
JPML has entrusted him or her with considerable authority and responsibility.” Typically, the

transferee judge has the burden of steering multiple (sometimes thousands of) cases from other

728 U.S.C. § 1407; In re Methyl Tertiary Butyl Ether (MTBE) Prods. Liab. Litig., 241 F.R.D. 185, 192 (S.D.N.Y.
2007) (“courts must begin their analysis by looking at the language of a statute” and “do their job of reading the
statute as a whole”) (citing Lexecon v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26 (1998)); Federal Judicial
Center, Manual for Complex Litigation (Fourth) § 20.13 (2004) (hereinafter abbreviated “MCL”).

¥ MCL § 20.132.

? See In re Asbestos Prods. Liab. Litig. (No. VI), 771 F. Supp. 415, 421 (JP.M.L. 1991) (“The Panel has neither the
power nor the disposition to direct the transferee court in the exercise of its powers and discretion in pretrial
proceedings.”). The authority of the transferee judge, however, is not boundless. For example, while the Manual for
Complex Litigation suggests that the transferee judge has the authority to vacate or modify any order of a transferor
court, MCL § 20.132, at least one Court of Appeals disagrees. See In re Pharmacy Benefit Managers Antitrust Litig.,
582 F.3d 432, 441 (3d Cir. 2009) (“there is nothing in the rules adopted by the Joint Panel on Multidistrict Litigation
that authorizes a transferee judge to vacate or modify the order of a transferor judge. Moreover, we do not believe
that Congress intended that a ‘Return to Go’ card would be dealt to parties involved in MDL transfers”).

1



district courts affecting citizens nationwide,'’ and the burdens and ramifications of that task
should not be underestimated.

MDL STANDARD 1: The transferee court, in consultation with the parties,

should articulate clear objectives for the MDL proceeding and a plan for

pursuing them. The objectives of an MDL proceeding should usually

include: (1) the elimination of duplicative discovery; (2) avoiding conflicting

rulings and schedules among courts; (3) reducing litigation costs; (4) saving

the time and effort of the parties, attorneys, witnesses, and courts; (5)

streamlining key issues, and (6) moving cases toward resolution (by trial,

motion practice, or settlement)."’

All participants in an MDL proceeding should have a clear understanding of its objectives
and the steps envisioned for achieving them. The transferee judge should take the lead in
developing this vision for the proceeding, but consultation with the parties (particularly about
priorities) is critical. To be sure, as in any litigation, parties’ positions on planning issues may be
motivated by strategic partisanship. For example, plaintiffs’ counsel may urge that all efforts
should focus on obtaining discovery from defendants and on pursuing settlement. Conversely,
defendants may want to prioritize the briefing of dispositive motions. The ultimate burden of
articulating goals and plans will reside with the transferee judge, taking account of counsels’ ideas
and adding some of its own.

No two MDL proceedings are alike, and goals/plans in MDL proceedings therefore vary.
In some, the transferee court may discern a consensus that some or all cases are ripe for
settlement, such that efforts in the proceeding should be focused on facilitating that objective.

But in most cases, plaintiffs and defendants will not agree on that point (at least at the early

stages), so the parties’ efforts will likely focus initially on discovery and other pretrial activities.

" MCL § 20.133; see, e.g., In re Zyprexa Prods. Liab. Litig., 467 F. Supp. 2d 256, 273 (E.D.N.Y. 2006) (“Orders
issued by a federal transferee court remain binding if the case is sent back to the transferor court, as well as where the
federal case is remanded to state court subject to subsequent state rulings.”) (internal citations omitted).

"'MCL § 20.112.



An MDL proceeding should not be viewed as a place to “warehouse” cases indefinitely.
The development of goals and plans should therefore be driven by a desire to move the cases to
resolution as soon as possible, whether by motion practice, settlement, or trial/remand. As
discussed below, some cases in the proceeding may be tried before the transferee court, but it
should be assumed that most cases will be tried before the transferor court after remand consistent
with the MDL statute.

Best Practice 1A: Within 30 days after designation by the JPML, the MDL
transferee judge should issue an order scheduling an initial conference.

The initial conference is an important event in the life of an MDL proceeding. It affords
the court an opportunity to initiate discussions with counsel about the objectives for the MDL
proceeding and to set the tone for how counsel should collaborate in pursuing those objectives.
As stated by the Manual for Complex Litigation, the initial conference should not be “a
perfunctory exercise” and requires attention to a wide range of issues.'”> The Manual contains a

thorough checklist of items the court should consider including on the agenda."

Best Practice 1B: The transferee judge should formulate a management plan that
advances the purposes of the MDL statute.*

The plan should set forth the steps that will be taken to advance the objectives of the MDL
proceeding, setting forth what the court and counsel intend to accomplish. In some instances, it
may be advisable to adopt only a partial plan, with additional elements deferred pending evolution

of the matter. The court and parties should be vigilant to spot developments that may require

21d. § 11.21.
Bd.
1d. § 20.132.



modification of the plan. Normally, the transferee court will memorialize the plan in the form of
one or more case management orders. "

The plan should include measures to reduce duplicative discovery and allow efficient
prosecution of cases that ultimately may be remanded for trial, as discussed in subsequent best
practices in this chapter. The management plan should also have provisions addressing the
handling of tag-along actions: (1) instructions for including tag-along actions in centralized
proceedings automatically; (2) declarations that rulings on common issues apply to tag-along
actions without separate motion and order; and (3) provisions making discovery already taken
available to the parties in tag-along actions.'®

Best Practice 1B(i): The transferee judge should schedule regular status
conferences.

In most proceedings, case management is aided greatly by regular status conferences.'’
Monthly conferences are desirable, although less frequent conferences may be necessary as the
proceeding matures. Such gatherings provide the court an opportunity to gauge the parties’
progress in achieving the proceedings’ objectives and help ensure that the court and all counsel
are informed of significant developments.'® To ensure maximum participation, such conferences
should be scheduled with ample advance notice.

Counsel presenting matters at a status conference presumably should attend in person, but
other counsel may be afforded the option of monitoring by phone. Specifically, the judge may
allow non-leadership counsel to monitor by phone. While leadership appointees typically are

required to attend in person early in the litigation, these may subside later in the case. Likewise,

' A collection of sample case management orders can be found at MCL § 40.2.
' MCL § 20.132.

71d. § 11.22.

" 1d.



judges in remote areas may downward adjust these practices, balancing the benefit of in-person
attendance with the cost.

The court should require leadership counsel to prepare and distribute detailed status
reports in advance of a conference and to confer with the court in preparing an agenda.'” The
purpose of these documents is to keep all participants in the MDL proceeding well informed. The
court should consider creating an official website for the proceeding, on which these documents
(as well as status conference reports and significant orders) can be viewed.?

Although the court may find beneficial a pre-conference in-chambers meeting with
leadership counsel to preview certain issues, it is important to conduct the conference itself on the
record to promote both transparency and clarity.*' In planning such conferences, the court and
counsel should be mindful of the federal-state coordination considerations discussed in Chapter 5.

Best Practice 1B(ii): The court should consider the use of magistrate judges or
special masters.

Depending on the size and complexity of the MDL proceeding, the transferee judge may
wish to designate a magistrate judge or appoint a special master to assist with specified case
management functions.”” In making this decision, the court should be guided by its normal
delegation practices — that is, the extent to which it is comfortable delegating case administration

responsibilities. In some MDL proceedings, transferee courts have appointed multiple special

¥ d.

2 For example, see the official website for MDL No. 1657, In re Vioxx Prod. Liab. Litig., at
http://vioxx.laed.uscourts.gov. A sample order for creating a website can be found at MCL § 40.3.

IMCL § 11.22.
21d. § 10.14.




masters, each with a specified area of responsibility.”> In other MDL proceedings, however,
special masters have been used more sparingly.**

The use of magistrate judges and special masters may be critical to avoiding delays in
addressing time-consuming matters, such as disputes over privileged document designations or
technical electronic discovery issues. However, the court should avoid over-delegation, as it can
make management and coordination more difficult and add unduly to the parties’ expenses.
Further, the timing of such appointments should be consistent with the articulated objectives for
the proceeding. For example, to avoid diverting the parties’ energies from identified priorities,
the court may wish to defer appointing a settlement master until the court believes it is timely to
begin addressing settlement options.

Best Practice 1B(iii): The transferee judge should give priority to deciding issues
broadly applicable to multiple claimants in the MDL.

The transferee judge should endeavor to keep the MDL proceeding moving by promptly
resolving pending motions.”> Clear, concise, and prompt resolution of motions allows counsel to
advise their clients about risks and expectations and may bring about an expedient global

resolution of the MDL.*® If multiple motions present substantially similar issues, the transferee

> See, e.g., Order Appointing Special Masters, In re Actos (Pioglitezone) Prod. Liab. Litig., MDL No. 2299, 6:11-
md-02299-FRD-PJH (M.D. La. Apr. 11, 2012) (appointing special master and two deputy masters at outset of MDL
proceeding). In some MDL proceedings, the courts have appointed counsel pursuant to Fed. R. Civ. P. 53 to assist
pro se litigants, but they typically are not authorized to exercise decision-making authority. See, e.g., Order
Appointing Pro Se Curator, In re Vioxx Prods. Liab. Litig., MDL No. 1657 (E.D. La. Feb. 12, 2008) (available at
http://vioxx.laed.uscourts.gov).

* In the seven pelvic repair system product liability MDL proceedings that have been assigned for simultaneous
administration by Judge Joseph R. Goodwin (S.D. W.Va.), no special masters have been appointed. Over 42,000
cases have been transferred into those proceedings.

¥ U.S. Judicial Panel on Multidistrict Litigation & Federal Judicial Center, Ten Steps to Better Case Management: A
Guide for MDL Transferee Judges, at 4 (2d ed. 2014).
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judge may consider deciding one motion and ordering the remaining parties to show cause why
that ruling should not apply to them as well.”’

Best Practice 1C: At an early juncture, the parties and the transferee judge should
collaboratively develop a discovery plan.

One of the most important (and daunting) jobs facing MDL judges is the “efficient
conduct of discovery.”® Thus, it is important for a transferee judge to engage counsel leadership
at an early stage to develop a workable discovery plan.”

Best Practice 1C(i): The discovery plan should synchronize the production of

information with other phases of the litigation and otherwise facilitate the

efficient flow of information.

In many MDL proceedings, much of the discovery effort will be focused on defendants’
production of documents and data on common issues. In some instances, it may be most efficient
for defendants to proceed with a single, rolling production of responsive documents as they are
located and processed. However, in many cases, the court and parties find “phased” production
efforts preferable. For that reason, “transferee judges frequently adopt staggered discovery plans
that appear to both prioritize discovery into core matters and relevant matters that can be easily

identified, retrieved, and produced first and allow for adaptation in future stages to account for

discoveries in earlier stages.”*’ For example, in MDL proceedings in which product identification

271d. at 5.
2 |n re MI Windows & Doors, Inc., Prods. Liab. Litig., 857 F.Supp.2d 1374, 1375 (J.P.M.L. 2012).

¥ 1-4 ACTL Mass Tort Litigation Manual § 4.02 (“If courts and counsel understand the discovery dynamics of a
particular mass tort, they are more likely to establish a workable discovery schedule.”).

3%'S. Todd Brown, Plaintiff Control & Domination in Multidistrict Mass Torts, 61 Clev. St. L. Rev. 391, 399 (2013).
For example, in In re Toyota Motor Corp. Unintended Acceleration Marketing, Sales Practices, & Products Liability
Litigation (C.D. Cal.), the MDL court issued an order providing as follows: “It is expected that discovery on
foundational issues during Phase I will enable the parties to develop a more narrowly tailored discovery plan for
subsequent phases of this litigation and to be more focused, economical and efficient in subsequent phases of
discovery.” Order No. 5 at 5, In re Toyota Motor Corp. Unintended Acceleration Mktg., Sales Practices, & Prods.
Liab. Litig., MDL No. 2151 (C.D. Cal. July 20, 2010).



is an overarching issue, the transferee judge might consider “establish[ing] an early focus on
evidence of product exposure.”!

This approach is endorsed by the Manual for Complex Litigation, which provides that
“[flor effective discovery control, initial discovery should focus on matters — witnesses,
documents, information — that appear pivotal. As the litigation proceeds, this initial discovery
may render other discovery unnecessary or provide leads for further necessary discovery.”* The
failure to phase discovery in this manner may result in either needless and expensive discovery or
insufficient discovery to support the schedule of other aspects of the MDL proceeding (e.g.,
dispositive motions, development of expert testimony).*

Best Practice 1C(ii): At an early stage, the transferee judge should consider

adoption of privilege and confidentiality protocols, including issuance of a Fed. R.

Evid. 502(d) order.

The Manual for Complex Litigation counsels that “[a]ttention should be given at an early
conference . . . to any need for procedures to accommodate claims of privilege or for protection of

. . . . . . 34
materials from discovery as trial preparation materials, as trade secrets, or on privacy grounds.”

3% In particular, the

Failure to address such issues “may later disrupt the discovery schedule.
court should develop protocols by which parties may assert privileges and other protections (e.g.,

confidentiality) and by which those assertions may be tested.*

31 1-4 ACTL Mass Tort Litigation Manual § 4.02.

32 MCL § 11.422 (2004); see also Francis E. McGovern, Symposium Mass Torts: Toward a Cooperative Strategy for
Federal and State Judges in Mass Tort Litigation, 148 U. Pa. L. Rev. 1867, 1875-76 (2000) (“The . . . Manual
provide([s] for rule-like ‘waves’ of discovery that would instruct a standardized management process.”).

¥ See Brown, supra note xx, at 399 (“Pursuing multiple lines of discovery at once is, of course, permissible, but
doing so may not be viewed as efficient at the outset, particularly in cases that are consolidated shortly after the
triggering event gave rise to the action.”).

* MCL § 11.43.
3.
*1d. § 11.431.



Increasingly, transferee judges are issuing orders under Fed. R. Evid. 502(d) to “facilitate
the discovery of relevant information and expedite the discovery process by allowing the parties
to conduct discovery in a coordinated and efficient fashion, as well as conserving judicial

7 Under these orders, any party disclosing purportedly privileged or protected

resources.”
information in the discovery process does not waive the applicable privilege or protection.”®
These orders, which set forth the procedures for challenging particular privilege, protection, or
confidentiality claims, expedite production, reduce costs, and avoid the burden on the court of
document-by-document adjudication — especially in complex MDL proceedings in which the
volume of potentially protected materials is large.” Notably, the parties in MDL proceedings
frequently stipulate to the issuance of these orders; hence, “courts are saved the time and expense

of litigating such matters.”*

These orders are often complemented by “claw back™ orders that
permit a party to obtain the return of inadvertently produced privileged or protected documents.*'
Best Practice 1C(iii): The transferee judge should adopt deposition guidelines.
At an appropriate time, the transferee court should consult with counsel to develop an
order establishing guidelines for the scheduling and conduct of depositions.*” Among other

things, that order should specifically address how the court wishes to handle disputes that may

arise while depositions are in progress.

" In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods. Liab. Litig., MDL No. 2100, No. 3:09-md-
02100-DRH-PMF, 2010 U.S. Dist. LEXIS 1961, at *3 (S.D. IIL. Jan. 11, 2010). A sample confidentiality order can
be found at MCL § 40.27.

** Fed. R. Evid. 502(d) states: “A federal court may order that the privilege or protection is not waived by disclosure
connected with the litigation pending before the court — in which event the disclosure is also not a waiver in any other
federal or state proceeding.” MCL § 11.432.

¥ 1d.; see also Patrick S. Kim, Third-Party Modification of Protective Orders Under Rule 26(c), 94 Mich. L. Rev.
854, 866 n.71 (1995) (“Protective orders also encourage parties to comply willingly with discovery requests, making
the discovery process more efficient.”).

40 Kim, supra note xxxv, at 866 n.71.

1 See, e.g., In re Bridgestone/Firestone Prod. Liab. Litig., 129 F. Supp. 2d 1207, 1219 (S.D. Ind. 2001) (case
management order).

> A sample set of deposition guidelines can be found in MCL § 40.29.
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One approach for reducing duplicative discovery activity and streamlining trials is
videotaping key depositions for use at subsequent trials.*® This option is far more efficient than
hauling in key witnesses to remote locations to provide testimony that would likely be similar — if
not identical — to prior testimony in previous cases, duplicating discovery efforts that the MDL
system is designed to prevent.** Thus, the transferee judge may wish to include in the deposition
protocol order provisions urging the parties to keep the depositions free of needless objections so
that jurors are not distracted when they are ultimately presented with the testimony.

Special consideration should be given to the videotaping of “apex” depositions — that is,
the depositions of high-ranking corporate officers who have little firsthand information about the
issues underlying the lawsuit.* Such depositions are permitted in limited circumstances,*® as
courts have recognized that “high level executives are vulnerable to numerous, repetitive,
harassing, and abusive depositions, and therefore need some measure of protection from the

9947

courts. When permitted, videotaping should be considered to avoid the need for repeated

depositions of such witnesses.

“ MCL § 20.132; see also id. § 11.452 (“in dispersed litigation,” videotaped depositions “can avoid multiple live
appearances by the same witness”); David F. Herr & Nicole Narotzsky, The Judicial Panel’s Role in Managing Mass
Litigation, SN066 ALI-ABA 249 (2008) (“Consider other means of reducing duplicative discovery activity and
expediting later trials by measures such as videotaping key depositions or testimony given in bellwether trials,
particularly of expert witnesses, for use at subsequent trials in the transferor courts after remand.”).

* Videotaped depositions are important because it may not be possible for the parties to secure the live attendance of
witnesses at trial in all locations. See Weco Supply Co. v. Sherwin-Williams Co., No. 1:10-CV-00171 AWI BAM,
2013 U.S. Dist. LEXIS 1572, at *13 (E.D. Cal. Jan. 2, 2013) (“[T]f there is an indication that the deponent will be
unable to testify at trial, a videotaped deposition may be necessary.”).

®lnre Welding Fume Prods. Liab. Litig., MDL No. 1535, No. 1:03-cv-17000, 2010 U.S. Dist. LEXIS 34117, at *23-
24 (N.D. Ohio Apr. 7, 2010) (citing In re Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 205 F.R.D. 535, 536
(S.D. Ind. 2002)).

%6 Under the “apex doctrine,” before proceeding with the deposition of a high-level executive, a party must show that
the executive: (1) possesses special or unique information relevant to the issues being litigated; and (2) the
information cannot be obtained by a less intrusive method, such as through written discovery or by deposing lower-
ranking employees. In re C. R. Bard Inc. Pelvic Mesh Repair Sys. Prod. Liab. Litig., MDL No. 2187, 2014 U.S. Dist.
LEXIS 89147, at *13 (S.D. W. Va. June 30, 2014).

*"In re Bridgestone/Firestone, 205 F.R.D. at 536; see also In re TFT-LCD (Flat Panel) Antitrust Litig., MDL No.
1827, No. M 07-1827, 2011 U.S. Dist. LEXIS 85608, at *18 (N.D. Cal. Aug. 1, 2011) (“Numerous courts have
concluded that so-called ‘apex depositions’ should be carefully scrutinized to avoid the potential for abuse.”).
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Best Practice 1C(iv): Individual claimants should be required to produce
information about their claims.

In non-MDL cases, plaintiffs are required to produce information about their claims from
the outset, and that practice should not change simply because a claim has been transferred into an
MDL proceeding. Such a balanced approach will ensure that both sides obtain information
critical to claims or defenses. Moreover, development of plaintiffs’ individual claims is vital to
the establishment of a fair and informative bellwether trial process and is indispensable to any
settlement discussions in which the parties may engage. In fact, settlement talks are often delayed
precisely because the parties have not anticipated the need for assembling information necessary
to assess the strengths and weaknesses of the global litigation and examine the potential value of
individual claims. Finally, requiring plaintiffs to produce information verifying their basic factual
allegations should allay concerns that MDL proceedings invite the filing of claims without
adequate investigation.*®

Of course, until determinations are made about which (if any) cases might be selected for
bellwether trials in the MDL proceeding (as discussed below) or early remand to transferor courts
for trials, there is no need to delve into full case development (e.g., plaintiff depositions, case-
specific expert discovery). Rather, each claimant should be required to engage in streamlined,
cost-effective paper discovery to the maximum extent possible.

One of the most useful and efficient initial mechanisms for obtaining individual plaintiff
discovery is the use of fact sheets. Fact sheets are court-approved standardized forms that seek

basic information about plaintiffs’ claims — for example, when and why the plaintiff used the

“ See John H. Beisner & Jessica D. Miller, Litigate the Tort, Not the Mass, Washington Legal Foundation (2009)
(expressing concern about the quality of mass tort claims filed in MDL proceedings, noting that “[t]his problem is
compounded by the fact that many of the claims are not developed by the filing counsel — they effectively were
purchased from other attorneys who advertised to attract claimants in their home markets with no intention of ever
litigating the claims themselves”).
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product at issue and what injury did the plaintiff sustain as a result of using the product.*’ Fact
sheets spare defendants the expense of tailoring countless interrogatories to individual claimants,
while allowing plaintiffs’ attorneys to fulfill early discovery obligations with relative ease.”
However, fact sheets will be meaningful only if plaintiffs and their counsel devote appropriate
time and attention to this project. The fact sheets should be deemed a form of discovery governed
by the relevant Federal Rules of Civil Procedure, requiring the same level of completeness and
verification.”'

Similarly, requiring the collection of plaintiffs’ medical records (in personal injury cases)
or employment histories (in employment cases) is another straightforward way that MDL courts
can encourage a robust exchange of key information at a relatively early stage.”® This information
can help defendants verify the answers provided in the fact sheets and shed light on the potential
causes of the plaintiffs’ injuries.

An alternative to fact sheets is standardized interrogatories or document requests, which
are also less costly and onerous than individually tailored interrogatories and document requests.

Especially as a proceeding matures, the transferee judge may consider the entry of Lone Pine

¥ MCL § 22.83; see also Elizabeth J. Cabraser & Katherine Lehe, Uncovering Discovery, 12 Sedona Conf. J. 1, 8
n.40 (2011) (“The use of ‘fact sheets’ to streamline discovery by replacing formal interrogatories with supposedly
less onerous, more fact-oriented formats is now a common practice in mass tort multidistrict litigation.”).

50 Byron G. Stier, Resolving the Class Action Crisis: Mass Tort Litigation as Network, 2005 Utah L. Rev. 863, 927-
28 (2005); see also McGovern, supra note xxii, at 1888-89 (noting that in the Fen/Phen litigation, the parties
“cooperated extensively with each other in the discovery process in order to reduce their transaction costs.
Innovative processes, including the MDL-standardized fact sheets . . . provided models for discovery[.]”).

’! See, e.g., In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods. Liab. Litig., MDL No. 2100, No.
3:09-md-02100-DRH-PMF, Order # 12, Case Management (PFS), § A.2 (S.D. Ill. Mar. 3, 2010) (“A completed PFS,
which requires that each Plaintiff sign the Declaration in Section XIII, shall be considered to be interrogatory answers
and responses to requests for production under the Federal Rules of Civil Procedure, and will be governed by the
standards applicable to written discovery under the Federal Rules of Civil Procedure.”).

32 “In the diet drugs MDL, for example, the court ordered “first wave discovery’ in which each plaintiff was required
to submit a fact sheet and a list of medical providers and authorizations.” 1-4 ACTL Mass Tort Litigation Manual §
4.05; see also In re Prempro Prods. Liab. Litig., No. 4:03-CV-1507-WRW, 2010 U.S. Dist. LEXIS 135152, at *20
(E.D. Ark. Dec. 6, 2010) (the fact sheets require plaintiffs to provide “the identity of each of plaintiff’s prescribing
physician(s), medical history, employment history, educational history, and the identity of potential fact witnesses.”).
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orders requiring all plaintiffs to submit an affidavit from an independent physician to support their
theories of injury or damages.53 These orders are particularly important in MDL proceedings
involving disparate theories of causation — or where multiple alternative potential causes of the
alleged injuries exist.

In some MDL proceedings, courts have required defendants to prepare fact sheets for each
plaintiff, providing basic information they may have about the claimant or their claim.”*
Typically, this step is required only after a plaintiff has completed a fact sheet.”

The court should impose concrete time limitations for completing fact sheets. Unless such
deadlines are rigorously enforced, counsel handling multiple claims may fall far behind in
fulfilling that obligation. Missed deadlines may be excused if good cause is shown, but at some
point, if fact sheets are not filed by a litigant, the claim should be dismissed for failure to

56
prosecute.

Best Practice 1D: Class actions may require a different approach to discovery
because of the need to resolve class certification issues as early as practicable.’’

In class actions, resolution of the class-certification question usually requires extensive

discovery related to class certification, which may “include the depositions of the named plaintiffs

33 See, e.g., In re Vioxx Prods. Liab. Litig., MDL No. 1657, 2012 U.S. Dist. LEXIS 56309, at *5 (E.D. La. Apr. 23,
2012) (“Lone Pine orders [are] appropriate” because “it is not too much to ask a Plaintiff to provide some kind of
evidence to support their claim that Vioxx caused them personal injury.”) (internal quotation marks and citation
omitted).

> See, e.g., Bextra and Celebrex Marketing Sales Practices and Prod. Liab. Litig., MDL No. 1699, Case No. M:05-
CV-01699-CRB, Pretrial Order No. 6: Plaintiff Fact Sheets and Defendant Fact Sheets, § 12 (N.D. Cal. Feb. 13,
2006).

> Id. q 13 (“[Defendants] shall provide a complete and verified Defendant Fact Sheet within sixty (60) days after
receipt of a substantially complete and verified PFS and substantially complete authorizations.”)

°6 See, e.g., In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods. Liab. Litig., MDL No. 2100, No.
3:09-md-02100-DRH-PMF, Order # 12, Case Management (PFS), § E.1 (S.D. Ill. Mar. 3, 2010) (establishing
progressive consequences for ongoing non-compliance with PFS requirements, including dismissal with prejudice).

*7 In the Zurn Pex Plumbing MDL proceeding arising out of the defendants’ design and choice of brass plumbing
fittings, the MDL court bifurcated discovery and directed the parties to “focus first on the issue of class certification.”
In re Zurn Pex Plumbing Prods. Liab. Litig., No. 08-1958 ADM/RLE, 2009 U.S. Dist. LEXIS 47636, at *1 (D. Minn.
June 5, 2009).
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5% This represents a departure from the ordering of discovery

and the exchange of expert reports.
generally followed in individual actions, in which depositions and expert development generally
occur much later in the discovery process. Accordingly, often the most efficient practice is for the
transferee court to rule on pending motions to dismiss or for summary judgment before
addressing class certification.>

Transferee judges presiding over class actions must also grapple with the interplay
between merits-based discovery and discovery designed to aid resolution of class-certification
issues. As the Supreme Court explained in Wal-Mart Stores, Inc. v. Dukes, because “[a] party

seeking class certification must affirmatively demonstrate his compliance with” Rule 23,

“‘sometimes it may be necessary for the court to probe behind the pleadings before coming to rest

”’60 [3 b

on the certification question. In other words, the “‘rigorous analysis’ required for class

certification will frequently “entail some overlap with the merits of the plaintiff’s underlying

61
claim.”

Accordingly, class-certification discovery will inevitably overlap with merits-based
discovery.®” In MDL proceedings encompassing both individual and class action suits, this may
be a seamless process, as merits-based discovery is usually already underway by the time the

parties address class certification.”” The transferee judge will likely want to coordinate between

the individual and putative class actions to manage discovery in an efficient manner.

¥ In re Glaceau Vitaminwater Mktg. & Sales Practice Litig., MDL No. 2215, 2013 U.S. Dist. LEXIS 98570, at *10-
11 (E.D.N.Y. July 10, 2013).

> Barbara J. Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide for Judges, 9
(Federal Judicial Center ed., 3d ed. 2010).

5 Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011) (citation omitted).
o1 1d. (citation omitted, emphasis added).
82 MCL § 11.422 (“matters relevant to . . . a motion [for class certification] may be . . . intertwined with the merits™).

% See In re Rail Freight Fuel Surcharge Antitrust Litig., 258 F.R.D. 167, 174 (D.D.C. 2009) (rejecting proposal to
bifurcate class certification and merits discovery; “Even if plaintiffs’ proposed class is not certified, discovery into
merits-based evidence is not necessarily wasted; the information ‘may be valued circumstantial evidence’ if litigation
continues absent certification.”) (citation omitted).
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Best Practice 1D(i): Typically, the transferee judge will assess the propriety of

class certification in all cases pending in the MDL proceeding and oversee all

discovery necessary to carry out that purpose, although alternatives should be

considered.**

This recognition comports with the JPML’s practice of frequently listing class certification
as a common issue that makes Section 1407 transfer appropriate.”> As the JPML has explained,
“matters concerning class action certification should be included in the coordinated or
consolidated pretrial proceedings in order to prevent inconsistent rulings and promote judicial
efficiency.”® 1In short, this approach to class certification has received the greatest support from
the courts and usually comports with the principles of efficiency that undergird the MDL process.

However, in MDL proceedings comprised of numerous state-law-based class actions,
transferor courts have occasionally elected to decide class certification only in certain
“bellwether” cases, leaving that determination to be made in the other cases by the transferor
courts after remand.®’ The rationale is that the transferor courts may be better equipped to address
the state law issues. Before taking this approach, the transferee court should consider the
efficiencies of requiring multiple other federal judges to replicate the factual knowledge

developed by the transferee court in making the “bellwether” class rulings and inquire whether the

transferor courts actually possess experience with the state laws at issue.

A second approach is for the MDL court to rule on class certification in selected “bellwether” cases and then ask
the MDL Panel to remand the remaining actions to their respective transferor courts. And on the opposite end of the
spectrum is a third approach, under which the MDL court oversees certain discovery related to class certification, but
leaves the task of ruling on motions for class certification wholly to the transferor courts.

% In re MI Windows & Doors, Inc., Prods. Liab. Litig., 857 F. Supp. 2d 1374, 1375 (J.P.M.L. 2012).

% In re Piper Aircraft Distribution System Antitrust Litig., 405 F. Supp. 1402, 1403-04 (J.P.M.L. 1975); see also
MCL 4th § 22.33 (“Centralization under Section 1407 is thus necessary in order to avoid duplication of discovery,
prevent inconsistent or repetitive pretrial rulings (such as those regarding class certification), and conserve the
resources of the parties, their counsel and the judiciary.”) (internal quotation marks and citation omitted).

67 See, e.g., In re Light Cigarettes Marketing and Sales Practices Litig., 271 F.R.D. 403 (D. Me. 2010) (denying
class certification in each of four single-state bellwether class actions); In re Light Cigarettes Marketing and Sales
Practices Litig., 856 F. Supp. 2d 1330 (J.P.M.L. 2012) (denying motion to vacate conditional remand order sending
several non-bellwether class actions back to transferor courts for class certification rulings and other further
proceedings).
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Best Practice 1E: The transferee judge should confer with the parties to
determine whether holding bellwether trials would advance the litigation.

“Bellwether” or test trials of individual claims may be an important case management tool
in an MDL proceeding involving numerous individual claims, such as a mass tort proceeding.
Bellwether trials may provide useful information to the parties regarding the likely outcome of
other cases at trial, such as: (a) how well or poorly the parties’ fact and expert witnesses perform
in a trial setting; and (b) decisions on key legal issues and the admissibility of key evidence. As
recognized by the Manual for Complex Litigation, the purpose of bellwether trials is to “produce
a sufficient number of representative verdicts” to “enable the parties and the court to determine
the nature and strength of the claims, whether they can be fairly developed and litigated on a
group basis, and what range of values the cases may have if resolution is attempted on a group
basis.”® As such, the bellwether process will be valuable only if the cases selected for trial are
truly representative of the whole (or of one or more distinct categories of cases that comprise the
whole).”

Of course, before developing a bellwether trial protocol, the transferee judge should first
determine whether such trials would be beneficial in the proceeding at hand. In some MDL
proceedings, for example, the individual cases may be too dissimilar for bellwether trials to

provide any useful insight into the larger claims pool.

% MCL § 22.315 (2004); see also In re Hydroxycut Mktg. & Sales Practices Litig., No. 09-md-2087 BTM(KSC),
2012 U.S. Dist. LEXIS 118980, at *56 (S.D. Cal. Aug. 21, 2012) (“The bellwether cases should be representative
cases that will best produce information regarding value ascertainment for settlement purposes or to answer causation
or liability issues common to the universe of plaintiffs.”).

% Only when a “representative . . . range of cases” is selected may “individual trials . . . produce reliable information
about other mass tort cases.” MCL § 22.315; In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods.
Liab. Litig., MDL No. 2100, 2010 U.S. Dist. LEXIS 108107, at *4, *6-7 (S.D. Ill. Oct. 8, 2010) (it is “critical to a
successful bellwether plan that an honest representative sampling of cases be achieved” because “[l]ittle credibility
will be attached to this process, and it will be a waste of everyone’s time and resources, if cases are selected which do
not accurately reflect the run-of-the-mill case”); Eldon E. Fallon, et al., Bellwether Trials In Multidistrict Litigation,
82 Tul. L. Rev. 2323, 2343 (2008). (“the trial selection process should . . . illustrate the likelihood of success and
measure of damages” of all cases in the litigation and “[a]ny trial-selection process that strays from this path will
likely resolve only a few independent cases and have a limited global impact™).
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Best Practice 1E(i): The transferee court should adopt a strategy for facilitating

the availability of the broadest possible pool of candidates from which to select

bellwether cases.

If the decision is made to conduct bellwether trials, the transferee judge should take steps
to ensure that an appropriate pool of cases is available for selection as bellwether trial candidates.
Under the U.S. Supreme Court’s decision in Lexecon Inc. v. Milberg Weiss Bershad Hynes &
Lerach,” a transferee judge may only oversee trials of cases originally filed in that court. Often,
some subset of the cases pending in a MDL proceeding will qualify, but that subset may not be
representative of the entire MDL case pool. Thus, trials of cases selected from that pool may be
of limited value.

For that reason, the transferee court should consider adopting one of three commonly-used
options for facilitating the broadest possible pool of candidates to select as bellwether cases:”'

The first is to request that parties sign “Lexecon waivers” — that is, waivers of the right to
object to venue before the MDL court. This option is attractive to many judges because it allows
selection for bellwether trial of any case in which the parties have executed such a waiver.”?
Claimants are often willing to give such waivers because they (and their counsel) want the
opportunity for an early trial. These waivers are sometimes resisted by parties — particularly by
claimants who may wish to maintain their right to try their cases in the venue where originally

filed. If this approach is selected, the request for waivers should be made early to ensure a clear

definition of the cases that are available for trial in the MDL court’s district.

0523 U.S. 26 (1998).
' MCL § 20.132.
7 1d.
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A second option is for the MDL court to enter an order allowing for direct filing of cases

3 Such orders allow the court to

in the MDL court with a later determination of venue issues.’
select any case for a potential bellwether trial and then at that point ask the parties in that case to
waive any objections to conducting a trial in the MDL proceeding venue. This option has the
benefit of not requiring the judge to urge all parties in all cases to execute a waiver, which can be
a daunting undertaking. Once the bellwether trial process is complete, the transferee judge may
either keep the non-bellwether cases in the judge’s district or transfer them to another federal
venue based on the parties’ views.

The third option is for the MDL judge to conduct bellwether trials in the districts in which
the selected cases were originally filed, thereby avoiding the Lexecon problem. This option may
be the least convenient for the parties and the transferee court because it requires the judge to
apply to sit by designation in another jurisdiction and requires the parties to shift the base of
operations from the MDL proceeding venue. In addition, the U.S. Court of Appeals for the Ninth
Circuit has held that an MDL judge can only use this procedure upon a showing of need for
additional judges in the transferor district, which likely is not satisfied in the typical MDL

setting.”* To date, no other Circuit has adopted that view.

Best Practice 1E(ii): The transferee judge and the parties should establish a
process that requires collaborative selection of bellwether trial cases. "

3 d.

™ See In re Motor Fuel Temperature Sales Practices Litig., 711 F.3d 1050 (9th Cir. 2013) (“Only severe or
unexpected over-burdening, as happens when a judge dies or retires, when the district is experiencing a judicial
emergency or when all judges are recused because of a conflict, will warrant bringing in a visiting judge.”).

7 See, e.g., Joint Bellwether Plan, In re Hydroxycut Mktg. & Sales Practices Litig., No. 3:09-md-2087-BTM-RBB
(S.D. Cal. Mar. 19, 2012) (providing that each party will pick an equal number of trial candidates, subject to veto
from the other side, that will then be tried alternately); Pretrial Order #10 at 2, In re: Levaquin Prods. Liab. Litig.,
No. 08-1943 (JRT) (D. Minn. Mar. 8, 2011) (the “Court, upon recommendation by the parties, designated six
individual plaintiffs . . . as possible bellwether” candidates and then allowed parties to take turns choosing cases to be
tried); Case Management Order No. 9 at 2-3, In re Fosamax Prods. Liab. Litig., No. 1:06-MD-1789(JFK) (S.D.N.Y
Jan. 31, 2007) (providing that each party will pick 12 cases to fill the bellwether trial pool, with the Court picking an
additional case; from that pool, plaintiffs, defendants and the court will each pick a trial case and the court “will
randomly select the order in which each of the three cases will be tried”); Order Re: Bellwether Trial Selection at 2,
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In designing a selection protocol, the transferee judge should be mindful that bellwether
trials are most beneficial if they: (a) produce decisions on key issues that can then be applied to
other cases in the proceeding (e.g., Daubert issues, cross-cutting summary-judgment arguments,
the admissibility of key evidence); and (b) help the parties assess the strengths and weaknesses of
various types of claims pending in the MDL proceeding. In the end, the key is to select cases that
are representative of the entire claimant pool (or of specified categories in that pool). The most
popular methods are: (1) random selection of cases from the entire case pool; and (2) selection of
cases by the parties (usually with strikes).

The Manual for Complex Litigation endorses random selection as a means of identifying
representative cases: “To obtain the most representative cases from the available pool, a judge
should direct the parties to select test cases randomly from the entire pool or from a limited group
of cases that the parties agree are typical of the entire mix.”’® Some MDL judges have embraced
this approach and adopted random selection methods for identifying test trial candidates. For
example, in In re Baycol Products Litigation, the court’s selection program included all cases
filed in the District of Minnesota involving Minnesota residents plus a minimum of 200 additional

7

cases selected at random from all MDL filed cases.”” And in In re Prempro Products Liability

In re Prempro Prods. Liab. Litig., No. 4:03-CV-1507-WRW (E.D. Ark. Jun. 20, 2005) (court to select 15 cases at
random for the bellwether trial pool and then the “parties must ‘meet and confer’” to “together select” five cases that
involve representative plaintiffs for trial).

" MCL § 22.315 (emphasis added).

77 See Pretrial Order No. 89, In re Baycol Prods. Litig., No. 01-md-01431 (D. Minn. July 18, 2003); see also In re
Norplant Contraceptive Prods. Liab. Litig., No. 4:03-cv-1507-WRW, 1996 WL 571536, at *1 (E.D. Tex. Aug 13,
1996) (“[f]ollowing random selection of the twenty-five bellwether trial plaintiffs™).
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Litigation, 15 cases were randomly drawn from a hat.”® However, some commentators have
expressed the view that random selection will rarely result in selection of representative cases.”
Another approach is to give the parties input into the bellwether trial selection process. For
example, in In re Vioxx Products Liability Litigation,*® the Plaintiffs’ Steering Committee and
Defendant’s Steering Committee were each permitted to designate for trial five bellwether cases
involving myocardial infarctions allegedly caused by Vioxx as bellwether trial candidates. Each
side was given two veto strikes with the remaining cases set for trial on a rotating basis, starting
with one of the plaintiffs’ selections.®’ As Judge Eldon Fallon noted in an article published after
the Vioxx settlement, the alternate-selection approach used in In re Vioxx is preferable to allowing
“only one side” to select bellwether trial cases, which “opens the door for the inequitable stacking
of overtly unfavorable and possibly unrepresentative cases, as well as creating an atmosphere of

. 82
antagonism.”

Further, allowing “both sides of coordinating attorneys [to] make selections by
exercising alternating picks” is “the most useful approach” to bellwether trial selection because it
“institutes fairness and attorney participation, while maintaining efficiency and placing the burden
of ensuring representative cases on those with the most stake in the trial selection process.”’

Such collaborative approaches give the parties “better control over the representative

characteristics of the cases selected” and are therefore more likely to result in bellwether cases

78 See Order re: Bellwether Trial Selection at 2, In re Prempro Prods. Liab. Litig., MDL No. 1507 (E.D. Ark. June
20, 2005).

7 Federal Judicial Center and National Center for State Courts, Coordinating Multijurisdiction Litigation: A Pocket
Guide for Judges 12 (2013) (“Selecting cases randomly . .. is unlikely to produce a representative set of verdicts
that will assist the parties in reaching a global settlement.”).

%0501 F. Supp. 2d 789, 791 (E.D. La. 2007).
81
Id.
%2 Fallon, et al., Bellwether Trials In Multidistrict Litigation, 82 Tul. L. Rev. at 2350.
¥ 1d. at 2364.
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that are typical of the litigation pool.** However, some judges have been critical of allowing the
parties too much freedom to select cases because advocates may have a strong inclination to pick
cases they are most likely to win, without regard to the representativeness of those cases.*

The judge should view any proposal for consolidated bellwether trials with skepticism. At
the bellwether stage, the goal should be to achieve valid tests (not strive to achieve verdicts as to
large inventories of claims), and consolidation can tilt the playing field, undermining the goal of
producing representative verdicts. As one transferee judge recognized in rejecting a proposal to
hold a three-plaintiff bellwether trial, “[u]ntil enough trials have occurred so that the contours of
various types of claims within the . . . litigation are known, courts should proceed with extreme
caution in consolidating claims.”™

As discussed previously, to enhance the selection process the transferee judge should
require plaintiffs to: (1) provide fact sheets, which are court-approved standardized forms that
seek basic information about plaintiffs’ claims (e.g., when they used the product, what injury they
allege); and (2) submit medical and employment record authorizations to collect basic

87

information about plaintiffs’ claims.”" The availability of such information should facilitate

% 1n re Yasmin & Yaz, 2010 U.S. Dist. LEXIS 108107, at *7.

% Federal Judicial Center and National Center for State Courts, Coordinating Multijurisdiction Litigation: A Pocket
Guide for Judges 12 (2013) (“Allowing attorneys complete freedom to choose bellwethers is unlikely to produce a
representative set of verdicts that will assist the parties in reaching global settlement.”).

% See In re Levaquin Prods. Liab. Litig., No. 08-1943, 2009 U.S. Dist. LEXIS 116344, at *9-11 (D. Minn. Dec. 14,
2009) (internal quotation marks and citation omitted); see also Pretrial Order # 71 at 2, In re C.R. Bard Inc., Pelvic
Repair Sys. Prods. Liab. Litig., MDL No. 2187 (S.D. W. Va. Mar. 7, 2013) (denying plaintiffs’ motion to consolidate
three plaintiffs’ cases or, in the alternative, “seat three juries in a single trial but deliberate separately and render
separate verdicts” as the first bellwether trial in product-liability litigation involving pelvic implant surgery); In re
Hydroxycut Mktg. & Sales Practices Litig., No. 3:09-md-2087-BTM(KSC), 2012 U.S. Dist. LEXIS 93282, at *50-52
(S.D. Cal. June 28, 2012) (“[t]he selection of individual plaintiffs by the parties with oversight from the court is
similar to approaches taken by other courts in designating representative bellwether cases for trial”) (emphasis
added); In re Yasmin & Yaz, 2010 U.S. Dist. LEXIS 108107, at *9 n.3 (plaintiffs for inclusion in the bellwether pool
“must be selected . . . individually”) (emphasis added); In re Vioxx Prods. Liab. Litig., 760 F. Supp. 2d 640, 644
(E.D. La. 2010) (noting that six bellwether trials of individual plaintiffs were conducted during the course of
litigation).

¥ MCL § 22.83.
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selection of more representative cases for trial. Indeed, sampling information from these sources
may aid the court and the parties in defining what constitutes a representative case and in
identifying distinct categories of cases within the pool pending in the proceeding. Irrespective of
the bellwether selection method that is adopted, the parties should be given a reasonable amount
of discovery in a case before it is finally selected for a bellwether trial to ensure that no party is
subjected to unfair surprise or otherwise disadvantaged.

Best Practice 1E(iii): The transferee judge should adopt rules that will minimize

the risk that parties will attempt to “game” the bellwether trial selection process,

resulting in test trials of cases that are not representative of the case pool as a

whole.

Although there may be good-faith reasons for settling or voluntarily dismissing a test case,
there could be instances in which the parties do so to manipulate the takeaways from the
bellwether process.*® For example, defendants could offer to settle what they view as a strong
bellwether case for the plaintiffs. Likewise, plaintiffs could dismiss what they view as a weak
bellwether case. If the transferee judge has elected random selection of cases, there is little that
can be done about such tactics, unless the judge chooses to adopt a different procedure for
selection of replacement cases. Such strategic behavior can be mitigated by, for example,
allowing plaintiffs to choose the replacement for any bellwether case that defendants choose to
settle rather than take to trial, or allowing defendants to select the replacement for any bellwether
case that plaintiffs choose to dismiss.

Courts can more effectively adopt rules and procedures to deal with attempts to game the

system in MDL proceedings in which the parties have participated in the selection of bellwether

cases. For example, if the transferee judge allows each side to select a bellwether case from

% Federal Judicial Center and National Center for State Courts, Coordinating Multijurisdiction Litigation: A Pocket
Guide for Judges 12 (2013) (“Permitting plaintiffs to dismiss cases on the eve of trial also can distort the information
provided by bellwether trials.”).
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among four nominees by the other side (i.e., plaintiffs would pick the bellwether case from among
four nominees by defendants, and vice versa), and plaintiffs choose to dismiss the case selected
by defendants, the plaintiffs could either lose their right to pick their own case, or defendants
could be allowed to choose the replacement case from among the entire case pool.

Even if a bellwether case is voluntarily dismissed before trial, significant value may be
derived from the court’s pretrial rulings. With rulings in hand, the parties will be in a better
position to gauge the direction of the litigation. While bellwether verdicts can be explained away
and a negotiating spin placed on them by either side, a court’s ruling (e.g., on a Daubert or
summary judgment issue) remains. Moreover, repeated voluntary dismissals may be an important
signal that one side has no confidence in certain types of cases and that those types of cases may
be candidates for dispositive motions. Thinning the docket in this manner may advance overall

resolution of the controversy.

In planning case management, it is important to remember that every MDL proceeding is
different — that what is a best practice in one MDL may be irrelevant to or counterproductive in
another. In the end, collaboration among counsel and the court is the most essential ingredient in
a successful MDL proceeding. Effective MDL proceeding management depends on cooperation
among counsel to a greater degree than in other civil litigation matters due to the magnitude and

complexity of what is normally at stake. Proper case management is a shared responsibility
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among the court and counsel, and the court should hold counsel accountable for fulfilling their

duties in that regard.*’

% See Pretrial Order No. 1 at 1-2, In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico on Apr.
20, 2010, MDL No. 2179, No. 2:10-md-02179-CJB-SS (E.D. La. Aug. 10, 2010) (“The Court expects, indeed insists,
that professionalism and courteous cooperation permeate this proceeding from now until this litigation is
concluded.”).
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CHAPTER 2

SELECTION AND APPOINTMENT OF LEADERSHIP

One of the first challenges in presiding over multidistrict litigation is the appointment of
counsel to lead the litigation. Multidistrict litigation involves numerous parties with common or
similar interests but with separate counsel. It is necessary to establish a leadership structure for
the plaintiffs, and sometimes for the defendants as well, to ensure the effective management of the
litigation. The leadership team is responsible for coordinating discovery and other pretrial work
in the cases. They develop the proof necessary for trial, draft motions, work with experts, and
communicate with the other side and the court. They must be able to manage all aspects of the
litigation. Determining the appropriate leadership structure and selecting the right lawyers to fill
the positions is one of the first and most important case management tasks.

MDL STANDARD 2: In an MDL action with many parties with separate

counsel, the transferee judge should establish a leadership structure for the

plaintiffs, and sometimes for the defendants, to promote the effective

management of the litigation.

Best Practice 2A: The transferee judge should assess the needs of the litigation in
establishing an appropriate leadership structure.

There are many different ways to structure the leadership team; what works for one MDL
may be too unwieldy or too streamlined for another. Several factors contribute to the
determination of the roles that need to be established and filled by qualified counsel, including the

nature of the claims, the number of cases, and the variety and complexity of interests involved.
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The goal is to ensure that the litigation will be managed efficiently and effectively without
jeopardizing fairness to the parties.”

Best Practice 2B: In determining the appropriate leadership structure, the type of
cases included in the MDL is often the most important consideration.

Sometimes a fairly simple structure, consisting of a lead counsel and a liaison counsel, is
all that is required. Consumer, securities fraud, and employment class actions in which the
plaintiffs generally assert the same or similar claims often fall into this category.”’ Sometimes the
plaintiffs in these types of cases have divergent interests and separate leadership teams (or at least
separate representation on a committee) will be necessary to ensure that the interests of each
group are fairly represented.”” Similarly, antitrust MDLs often include claims on behalf of both
direct and indirect purchasers who must be separately represented.”” When separate leadership
structures are required, the transferee judge may decide to appoint counsel who will be
responsible for coordinating among the teams to ensure that duplication of effort is minimized.”

Mass tort and common disaster litigation tend to be the largest MDLs. Mass tort litigation

can be composed of thousands or even tens of thousands of individual personal injury lawsuits,

% Federal Judicial Center, Manual for Complex Litigation (Fourth) § 10.221 (2004); Federal Judicial Center &
National Center for State Courts, Managing Multidistrict Litigation in Products Liability Cases: A Pocket Guide for
Transferee Judges § 4 (2011).

%! See, e.g., Initial Case Management Order, In re Wells Fargo Wage and Hour Employment Practices Litigation (No.
IIT), MDL 2266, No. 4:11-md-02266 (S.D. Tex. Feb. 24, 2012) (ECF No. 45); Order, In re Swisher Hygiene, Inc.,
Securities and Derivative Litigation, MDL 2384, No. 3:12-md-2384-GCM (W.D.N.C. Oct. 18, 2012) (ECF No. 34);
Order Appointing Interim Co-Lead Class Counsel, In re 5-Hour Energy Marketing and Sales Practices Litigation,
MDL 2438, No. 2:13-mo0-02438-PSG-PLA (C.D. Cal. Nov. 8, 2013) (ECF No. 25).

%2 See In re Facebook, Inc., IPO Securities & Derivative Litigation, 288 F.R.D. 26 (S.D.N.Y. 2012); Order No. 2:
Adopting of Organization Plan and Appointment of Counsel, In re Toyota Motor Corp. Unintended Acceleration
Marketing, Sales Practices, and Products Liability Litigation, MDL 2151, No. 8:10-ml-02151-JVS-FMO (C.D. Cal.
May 14, 2010) (ECF No. 169) (appointing separate leadership structures for personal injury and economic loss
plaintiffs, and ensuring that both consumers and non-consumers were represented).

% See, e.g., Case Management Order No. 2, In re Aluminum Warehousing Antitrust Litigation, MDL 2481, No. 1:13-
md-02481-KBF (S.D.N.Y. March 6, 2014) (ECF No. 216).

 See Order for Appointment of Lead and Liaison Counsel and Preliminary Scheduling Order at 1-2, In re Target
Corporation Customer Data Security Breach Litigation, MDL 2522, No. 0:14-md-02522-PAM (D. Minn. May 15,
2014) (ECF No. 64).
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third-party payor class actions, and cases brought on behalf of governmental entities. Courts
often appoint a single leadership structure for the plaintiffs in these cases, although the
committees tend to be larger than in other types of cases. Instead of, or in addition to, lead and
liaison counsel, courts sometimes appoint an executive committee, assigning specific
responsibilities to each member (such as overall leadership of the case, communication with the
court, communication with other plaintiffs’ counsel, and coordination with lawyers prosecuting
related cases in state court).”

Common disaster litigation (like the BP oil spill case) often involves the greatest diversity
of interests found in MDLs. The plaintiffs may include private individuals, businesses,
emergency responders, and governmental entities, and the claims can vary from personal injury to
environmental clean-up to economic losses. A single leadership structure may suffice for these
cases as well, although each interest should be represented on a committee.”

The bottom line is that there is no one-size-fits-all solution. The challenge lies in
balancing the competing goals of adequately staffing and funding the litigation, while ensuring
efficiency and controlling costs. The greatest challenge is often to ensure that decisions can be
made without delay caused by the need to consult numerous people, while still giving all
interested members of the litigation team the opportunity to provide input.

The transferee judge should also keep in mind that leadership needs may change over
time. As the case progresses, it may be appropriate to add attorneys to a committee who have

been particularly dedicated to the litigation and have contributed to the work on the same level as

% Court Order: Plaintiffs’ Steering Committee, In re Actos (Pioglitazone) Products Liability Litigation, MDL 2299,
6:11-md-2299-RFD-PJH (W.D. La. Apr. 13, 2012) (ECF No. 560).

% Edward F. Sherman, The BP Oil Spill Litigation and Evolving Supervision of Multidistrict Litigation Judges, 30
Miss. C. L. Rev. 237, 240-41 (2011).
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committee members.”” It may also become necessary to appoint counsel or committees to serve
specific purposes that the judge and parties did not anticipate at the commencement of the
litigation. For example, it may become apparent that a proposed class action will have subclasses
that require separate representation. If the parties wish to discuss settlement, the judge may
decide to appoint lawyers on each side to conduct settlement negotiations, particularly in mass
tort or common disaster cases where there are many individual claims and lead counsel need to
focus on the ongoing litigation.”

Best Practice 2C: The transferee judge typically should appoint lead counsel and

liaison counsel for the plaintiffs, and often a supporting committee when the

litigation is especially large or complex or composed of divergent interests.

Best Practice 2C(i): In cases involving numerous defendants it may be necessary

to appoint a leadership team for the defense as well. While the responsibilities of

the defendants’ representatives are normally limited to receiving and distributing

information and coordinating positions on non-substantive matters, the

appointment of a defendants’ liaison counsel or other similar representative is

often helpful in simplifying the litigation and expediting motion practice.

The role of a defense leadership team in multi-defendant cases is often one of
coordination, in contrast to the more substantive and strategic role of plaintiffs’ leadership. In
many cases, it can be extremely beneficial to have leadership on the defense side, in order to carry
out an information-distribution function. This function is often bidirectional, disseminating
information to all defendants and providing a single point of contact to coordinate with the court
and plaintiffs’ counsel about logistics, scheduling, and other organizational matters. While

defense leadership can coordinate responses between defendants, streamlining arguments and

filings, the leadership does not bind other defendants in their responses.

7 Second Amended Court Order: Plaintiffs’ Steering Committee, In re Actos (Pioglitazone) Products Liability
Litigation, MDL 2299, 6:11-md-2299-RFD-PJH (W.D. La. June 13, 2013) (ECF No. 2856).

% Case Management Order Number 6 (Unified Case Management Plan) at 6-7, In re Pradaxa (Dabigatran Etexilate)
Products Liability Litigation, MDL 2385, No. 3:12-md-02385-DRH-SCW (S.D. I1l. Oct. 3, 2012) (ECF No. 42).
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Although some courts appoint firms to serve in leadership positions, it is usually
preferable to appoint individual lawyers who can be held accountable and ensure that the case
receives consistent attention of a senior partner, rather than risking an excessive degree of
delegation to less experienced attorneys.

Best Practice 2C(ii): The transferee judge should designate lead counsel who will

act for all parties whom they are appointed to represent and are responsible for the

overall management of the litigation. The responsibilities assigned to lead

counsel, as well as the structure of the entire leadership team and their respective

duties, should be specified at the outset.

Typical responsibilities include working with opposing counsel to develop and implement
a litigation plan, initiating and conducting discovery, retaining experts, presenting written and oral
argument to the court, directing the work of other plaintiffs’ counsel, and engaging in settlement
discussions. Lead counsel may also serve as the trial attorneys, or may designate other counsel to
serve as the principal attorneys at trial. Depending on the size and complexity of the case, it may
be appropriate to appoint more than one individual to serve as lead counsel. At the same time, the
number should not be so large that it defeats the purpose of appointing someone to lead the
litigation. Appointing a committee to support lead counsel is usually more effective than staffing
the litigation with numerous co-lead counsel, which can lead to delays in decision making and
unnecessary duplication of effort.

Best Practice 2C(iii): Although every case is different, the transferee judge should

not appoint more than three attorneys to serve as lead counsel in any matter, in

light of the potential for inefficiencies and ineffective decision making.

Best Practice 2C(iv): The transferee judge should consider the appointment of

liaison counsel to serve an administrative role. If the court appoints a liaison, it

should specifically define the roles and duties of the liaison at the outset—

including responsibility for communications between the court and other counsel,

maintaining records of all orders, filings and discovery, and ensuring that all

counsel are apprised of developments in the litigation. An important aspect of the
liaison’s role is coordinating with and supporting the clerk of court.
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Liaison counsel often has offices in the same location as the court, though that is not
necessarily a requirement. Appointing as liaison counsel an attorney who has practiced before the
transferee judge can be helpful, since the attorney will already be familiar with the local rules, the
judge’s practices and preferences, and other court-specific procedures. It is rarely necessary to
appoint more than one individual to serve as liaison counsel, and it may be possible to appoint a
liaison that is recommended by plaintiffs’ counsel. If there are numerous defendants, it may be
appropriate to appoint a liaison counsel to coordinate and speak for defendants as well.

Best Practice 2D: The transferee judge should consider establishing a steering

committee, executive committee, or management committee, if the litigation

involves numerous complex issues, if there is a substantial amount of work to be

done, or if the plaintiffs have different interests that require separate

representation.

The type, size, and composition of the committee (or committees) will depend on the
number and requirements of the cases composing the MDL. In many cases, a committee will be
necessary to support lead counsel in prosecuting the case. Committee members can perform
many functions, from consulting with lead counsel on overall case strategy to developing and
implementing a litigation plan, managing discovery, preparing briefs, and presenting argument to
the court. The committee members may represent different interests in the litigation or bring
important skills to the table. For a proposed class action, for example, a committee may include
counsel who represent the interests of subclasses.

In mass tort cases it is often helpful to establish multiple committees. An executive
committee, if formed, will typically consist of three to five attorneys who work closely with lead
counsel on managing the litigation. Limiting the number of lead counsel and executive

committee positions helps to ensure that there is a manageable number of individuals whose buy-

in is required for key litigation decisions.
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In contrast, the plaintiffs’ steering committee is far more variable in size depending on the
needs of the particular case. In some cases, the judge may decide not to appoint a steering
committee, particularly where the case is simple and manageable, to avoid creating too much
infrastructure and hindering rather than expediting or improving case management. In other
cases—particularly those that are complex, have highly divergent individual fact patterns or a
number of competing plaintiff typologies, or multiple defendants—a steering committee can
ensure that adequate litigation resources are available to the plaintiffs.

Plaintiffs’ steering committees are often composed of a broader set of attorneys who each
focus on specific aspects of the day-to-day litigation, such as discovery, documents, technology,
briefing, science, coordination with state litigation, and trial counsel.” The court will thus often
seek to ensure that the steering committee members collectively bring diverse skill sets and
relevant substantive expertise to bear upon the case. But the judge should also recognize that an
important function of the steering committee in complex proceedings is to finance the litigation.
This recognition should shape not only the criteria for selection, but also is increasingly a factor in
considering the appropriate size of the committee.

As noted above, the size of the steering committee is highly variable. Many MDLs
proceed efficiently with no committee or only a half-dozen committee members. But particularly
large and complex mass torts cases may require a larger steering committee to ensure that the
plaintiffs are not at a disadvantage in funding pretrial discovery and have sufficient personnel and

financial resources to match the defendants. Only in exceptional cases should more than 20

% Case Management Order No. 14, In re Pradaxa (Dabigatran Etexilate) Products Liability Litigation, MDL 2385,
No. 3:12-md-02385-DRH-SCW (S.D. Ill. October 29, 2012) (ECF No. 53); Court Order: Plaintiffs’ Steering
Committee, In re Actos (Pioglitazone) Products Liability Litigation, MDL 2299, 6:11-md-2299-RFD-PJH (W.D. La.
Apr. 13, 2012) (ECF No. 560).

31



attorneys be appointed to serve on a steering committee, although there are rare cases in which
this is necessary and the imposition of an arbitrary limit may have undesirable consequences.

In large MDLs, the various leadership roles can be filled by counsel with different roles in
a way that will satisfy all of the needs of the litigation. For example, the co-lead counsel may
provide the strong administrative and communication skills that are required to manage the
litigation, while a steering committee may be composed of attorneys with specific skills and the
ability to commit substantial time to the ongoing work of the case. A separate executive
committee may include attorneys who can offer essential financial support or who have a
significant percentage of the filed cases but will not actively participate in the day-to-day work.
In particularly large and complex mass tort cases, it may also be appropriate to establish separate
science and discovery committees, and perhaps a law-and-motions committee.'” Typically, the
need for these committees and their staffing are determined by plaintiffs’ counsel.

MDL STANDARD 3: The transferee judge should select lead counsel, liaison

counsel, and committee members as soon as practicable after the JPML

transfers the litigation.'"'

Since the cases will have already experienced some delay when they arrive in the
transferee court, it is important to start the process immediately. There may be motions pending
that were filed before the transfer, responses to complaints due, and outstanding discovery
requests. Putting a leadership structure in place promptly will allow the plaintiffs to take an

organized approach to early case management tasks and give defense counsel someone to

communicate with about open issues.

1% Case Management Order No. 3, In re DePuy Orthopaedics, Inc. ASR Hip Implant Products Liability Litigation,
MDL 2197, No. 1:10-md-02197-DAK (N.D. Ohio Jan. 26, 2011).

1% Judicial Panel on Multidistrict Litigation & Federal Judicial Center, Ten Steps to Better Case Management: A
Guide for Multidistrict Litigation Transferee Judges 2 (2d ed. 2014); Managing Multidistrict Litigation in Products
Liability Cases §§ 3(b) & 4; Manual for Complex Litigation § 22.62.
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Best Practice 3A: Holding the initial conference at the earliest practicable time
after the order transferring cases is issued allows the transferee court to promptly
set in motion the procedure for appointment of counsel.'”?

Best Practice 3A(i): The initial case management order should inform counsel that
the leadership structure will be discussed at the initial case management
conference and direct them to be prepared to identify case-specific issues that may
inform the appropriate structure.'” Counsel who intend to seek a leadership
position should be required to attend.'**

While attending to the leadership issues early, it is also important that the transferee judge
take the time to carefully frame the proceedings, select the most appropriate leadership structure,
and set up the necessary institutional support for the case to proceed smoothly. The most
successful MDLs will move forward expeditiously, without delay but also without a rush that
overlooks proper planning.

Best Practice 3A(ii): The transferee judge should take steps to ensure a smooth
process for administration of the MDL by confirming that the clerk of court is
prepared for and capable of handling the possible (indeed likely) influx of filings
that follow transfer of the cases by the JPML,'” and issuing initial orders that
address the filing procedures for counsel to follow before the leadership team is
appointed.

Best Practice 3A(iii): At this stage, the transferee judge should consider
appointing an interim liaison counsel'*® or encourage counsel to select a proposed
liaison counsel prior to the conference, although the formal appointment will be
subject to court approval.'”’

192 Managing Multidistrict Litigation in Products Liability Cases § 3(b).

' Preliminary Order on Practice and Procedure Upon Transfer Pursuant to 28 U.S.C. § 1407(a) at 2-3, In re
Monsanto Company Genetically-Engineered Wheat Litigation, MDL 2473, No. 1:13-md-02473-KHV-KMH (D. Kan.
Feb. 3, 2014) (ECF No. 11).

19 Pretrial Order No. 1 (Practice and Procedure Order Upon Transfer Pursuant to 28 U.S.C. § 1407(a)) at 4, In re
ConAgra Peanut Butter Products Liability Litigation, MDL 1845, No. 1:07-md-01845-TWT (N.D. Ga. Aug. 10,
2007) (ECF No. 20).

195 See generally Judicial Panel on Multidistrict Litigation & Federal Judicial Center, Ten Steps to Better Case
Management: A Guide for Multidistrict Litigation Transferee Court Clerks (2d ed. 2014).

1% Pretrial Order No. 1 at 2, In re Oral Sodium Phosphate Solution-Based Products Liability Action, MDL 2066, No.
1:09-SP-80000 (N.D. Ohio July 16, 2009) (ECF No. 12).

197 Tnitial Case Management Order at 5-6, In re Lidoderm Antitrust Litigation, MDL 2521, No. 3:14-md-2521-WHO
(N.D. Cal. Apr. 25, 2014) (ECF No. 21); Managing Multidistrict Litigation in Products Liability Cases § 4.

33



The conference gives the transferee judge an opportunity to observe counsel’s demeanor
and professionalism, get a sense of their leadership qualities, and assess the level of cooperation
among counsel. The judge can solicit proposals for the appropriate leadership structure for the
litigation, and obtain input from counsel about the key substantive and procedural issues that may
arise in the course of the litigation, which may impact the type of leadership roles that will be
necessary.

Best Practice 3B: Following the conference, the transferee judge should issue an

order describing the leadership structure, the procedures for counsel to follow if

they intend to seek appointment to any of the roles identified in the order, and the

criteria that the transferee judge intends to use in selecting counsel to fill the

roles.'”

Many courts insist on a competitive process and require individual applications. Other
courts prefer that counsel endeavor to organize a leadership structure themselves; this may take
the form of a proposed leadership slate for the court’s review and approval with the opportunity
for objections.'”  Alternatively, the transferee judge may suggest that counsel attempt to come to
a consensus, but set a schedule for filing separate applications if those efforts are not successful.
Whatever approach the judge chooses, the court’s expectations should be made clear early in the
process so that counsel understand them.

Best Practice 3B(i): The transferee judge should set a schedule that will ensure

that leadership is in place within three to four months after the creation of the

MDL, or even sooner, to avoid unnecessary delay in proceeding with litigation of

the case.

Best Practice 3C: The judge’s primary responsibility in the selection process is to

ensure that the lawyers appointed to leadership positions are capable and
experienced and that they will responsibly and fairly represent all plaintiffs,

19 Pretrial Order No. 1 at 12-14, In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April
20,2010, MDL 2179, No. 2:10-md-02179-CJB-SS (E.D. La. August 10, 2010) (ECF No. 2).

1 Managing Multidistrict Litigation in Products Liability Cases § 4(a); see also Procedural Order at 3, In re
Neurografix (*360) Patent Litigation, MDL 2432, No. 13-md-02432-RGS (D. Mass. Apr. 5, 2013) (ECF No. 3).
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keeping in mind the benefits of diversity of experience, skills, and
backgrounds.'"*

Best Practice 3C(i): The transferee judge should develop a straightforward and

efficient process for counsel to apply for appointment. The process should reflect

the need to avoid unnecessary divisiveness, while encouraging professionalism

and honesty. The description of the application and selection process should be

filed in the public docket in a manner that provides timely notice to all who may

be interested in applying.

The selection process will require the transferee judge to consider the qualifications of
each individual applicant, as well as the needs of the litigation, the different skills and experience
that each of the lawyers seeking appointment will bring to the role, and how the lawyers will
complement one another. The goal is to establish a diverse team capable of working together to

efficiently manage a highly complex proceeding.

Best Practice 3C(ii): Counsel should submit written applications that describe
their qualifications to serve in the positions they seek to fill.

The applications do not need to be lengthy, but they should all include the same
information to facilitate comparison.'''  For class actions, counsel should address the
considerations for appointment of interim class counsel set forth in Federal Rule of Civil
Procedure 23(g).''> If the class action involves federal securities claims, counsel must follow the
procedures for the appointment of a lead plaintiff outlined by the Private Securities Litigation
Reform Act, 15 U.S.C. § 78u-4(a)(3).

Some courts prefer to use traditional motion practice, with an opening brief, an opposition
and a reply. Some courts make their selections based on single submissions from counsel to

streamline the process and avoid ad hominem attacks. Other courts find it helpful for counsel to

"% Manual for Complex Litigation, § 10.22.

" Professor Samuel Issacharoff & Hon. R. David Proctor, Selection and Compensation of Counsel in Multi-District
Litigation at 17 (2012 Transferee Judges Conference Oct. 23, 2012) (on file with author).

12 Barbara J. Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide for Judges 7-8
(Federal Judicial Center ed., 3d ed. 2010).
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file short responsive briefs explaining why they should be appointed over other applicants for the
same position.

Best Practice 3C(iii): The transferee judge should direct counsel to identify cases

in which they have served in a similar leadership capacity, describe their

experience in managing complex litigation and their knowledge of the subject

matter, and provide information about the resources they have available to

contribute to the litigation.'"

The transferee judge should strongly consider requiring applicants to identify ongoing
professional commitments such as other lead counsel appointments that will compete for their
attention and resources, as some courts have found that prominent attorneys may obtain an
appointment and then delegate their principal duties to subordinates. In mass tort cases, counsel
should offer some background on their clients, including where the clients are located and the law
that will govern their claims,'"* and offer a plan for keeping other plaintiffs’ counsel updated on
developments as the case progresses.

In addition to reviewing the submitted applications, there are many ways for judges to
learn more about the individuals who are vying for appointment. Judicial colleagues—and more
recently special masters—are a valuable source of information for transferee judges about the

115
The transferee

competence and professionalism of counsel who have appeared before them.
judge may want to require applicants to provide the names of judges and special masters who are

familiar with their work in other MDL cases for this purpose.

Best Practice 3C(iv): In appropriate cases, the transferee judge should conduct
interviews of counsel that have submitted applications for leadership positions, in

'3 Manual for Complex Litigation § 22.62.

"4 Order at 2, In re Actos (Pioglitazone) Products Liability Litigation, MDL 2299, No. 6:11-md-02299-RFD-PJH
(W.D. La. Feb. 13, 2012) (ECF No. 32).

'3 Ten Steps to Better Case Management at 2; see also Hon. Stanwood R. Duval, Jr., Considerations in Choosing
Counsel for Multidistrict Litigation Cases and Mass Tort Cases, 74 La. L. Rev. 391, 394 (Winter 2014).
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order to assess the applicants’ demeanor and skills.''® In exceptional cases, the

judge should consider having a magistrate judge or special master conduct the

interviews and provide assessments of the applicants.

Some judges also informally accept input from defense counsel since they often face the
same plaintiffs’ lawyers in multiple cases; however, judges should be appropriately skeptical in
assessing defense counsel’s opinions. The transferee judge may also appoint lead and liaison
counsel first, and then request that they submit a proposal for the membership of any committees
the judge has determined will be necessary.'"”’

Best Practice 3C(v): The transferee judge should ensure that the selection process

is as transparent as possible by providing a general statement of the goals and

considerations that guided the selection.

Transparency in the selection process is essential. There is often intense competition
among counsel for appointment. Not only do lawyers have legitimate concerns about whether
their clients’ interests will be adequately represented and whether the litigation will be handled
effectively, there is wusually a direct correlation between a leadership position and
compensation.''® Leadership roles also confer prestige and experience, can increase the lawyer’s
chance of future appointments, and may help attract future clients.'"”” Because the attorneys
designated will be responsible for representing the interests of numerous parties who did not

select them as counsel, articulating the basis for the appointments will help instill confidence in

their leadership.

116 Case Management Order Number 1: Initial Conference Order and Procedural Matters at 14, In re Pradaxa
(Dabigatran Etexilate) Products Liability Litigation, MDL 2385, No. 3:12-md-02385-DRH-SCW (S.D. Ill. Aug. 17,
2012) (ECF No. 4).

"7 Order No. 4, In re Mirena IUD Products Liability Litigation, MDL 2434, No. 7:13-md-02434-CS-LMS (S.D.N.Y.
May 22, 2013) (ECF No. 103).

'8 Jssacharoff & Proctor, supra, note 22, at 3.
" 1d. at 4.
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Requiring applicants to file their applications in the public docket, rather than submitting
them in camera, will encourage professionalism and honesty and avoid the appearance of
unfairness. Sensitive information, such as counsel’s ability to assist with financing the litigation,
may be submitted in camera. Some courts find that the interest in allowing for candid discourse
with the court and avoiding the creation of ill will and hostile competition favor in camera
submissions. If the transferee judge is not familiar with the attorneys who are seeking

appointment, a hearing will usually be informative.'*’

When there is little or no competition, it
may be appropriate to make appointments without a hearing. There is no single right approach.
The judge need only ensure all interested and qualified attorneys have had an opportunity to apply
and that he or she has enough information to make an informed decision.

Best Practice 3C(vi): Even if counsel are able to agree upon a leadership

structure themselves, the transferee judge should establish a procedure for the

selected lawyers to submit written applications to ensure that they are qualified to

lead the litigation.'*'

Although private ordering among counsel can streamline the selection process, it may be
susceptible to abuse. For example, a proposed leadership group may include members who are
not fully committed to the litigation but are included because their resumes make the group’s
application more appealing. Counsel may have also entered into improper arrangements to secure
a leadership position.'”> The proposed leadership team may exclude lawyers who would bring

useful skills or new perspectives to the litigation. The judge will therefore still need to take an

active role in the formal appointment process.'> Courts have a fundamental obligation to ensure

129 |d. at 23; Managing Multidistrict Litigation in Products Liability Cases § 4(a).

12l Manual for Complex Litigation § 22.62; Managing Multidistrict Litigation in Products Liability Cases § 4(a);
Order No. 2, In re Mirena IUD Products Liability Litigation, MDL 2434, No. 7:13-md-02434-CS-LMS (S.D.N.Y.
May 3, 2013) (ECF No. 65).

122 Manual for Complex Litigation § 22.62.
123 See Issacharoff & Proctor, supra note 22, at 15.
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that the proceedings will be fairly and efficiently conducted, regardless of the private
arrangements among the parties. Independent review will ensure the integrity of the leadership
structure and prevent difficulties that could arise later in the litigation if self-appointed counsel
become unwilling or unable to perform their duties or incur excessive fees and costs.'**

MDL STANDARD 4: As a general rule, the transferee judge should ensure

that the lawyers appointed as to the leadership team are effective managers

in addition to being conscientious advocates.

In selecting counsel, different factors may be more important depending on the nature of
the litigation. Appointing lawyers with diverse perspectives and experience will create a well-
rounded and effective team. At least some of the lawyers the transferee judge appoints should
have past experience in leading multidistrict litigation. However, lawyers with a history of
impressive positions may have spent more time seeking appointments than doing the actual work
in the case. Assessing counsels’ commitment to the litigation, their past management successes,
and their ability to marshal the resources necessary to effectively prosecute the claims are
therefore crucial aspects of the selection process.

Best Practice 4A: In the order appointing counsel, the transferee judge should

clearly define the role and responsibilities of each appointed individual within the

leadership structure.

The Manual for Complex Litigation provides a sample order that outlines the
responsibilities of lead and liaison counsel for the plaintiffs and liaison counsel for the

defendants.'

The sample order includes the appointment of a plaintiffs’ steering committee but
does not allocate any specific responsibilities to its members, instead directing that the members

“shall from time to time consult with plaintiffs’ lead and liaison counsel in coordinating plaintifts’

124 Manual for Complex Litigation § 10.224; Managing Multidistrict Litigation in Products Liability Cases § 4(a).

125 See Manual for Complex Litigation § 40.22 (Sample Order re: Responsibilities of Designated Counsel); see also
id. at § 10.221 (describing the typical roles of liaison counsel, lead counsel, and committees).
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pretrial activities and preparing for trial.”'** Since the role that committee members play can be
somewhat fluid depending on the course of the litigation, it is usually appropriate to simply note
that the committee will assist lead counsel as directed and leave it to lead counsel to assign
specific tasks to committee members as they become necessary.'?’

Best Practice 4B: The transferee judge should appoint lead counsel who have
excellent management skills.

The need for lead counsel to have excellent management skills cannot be overstated. Lead
counsel must be able to manage a large, complex litigation involving numerous parties with
potentially divergent interests. Some lawyers are high-profile litigators or experienced trial
attorneys but ineffective leaders. It is critical to appoint individuals who have the proven ability
to perform the administrative tasks necessary to effectively manage all of the moving parts of the
case. They must also be team players who can work cooperatively with colleagues, opposing
counsel and the court.'”® Keeping all lawyers involved in the litigation informed of developments
in the case can be a demanding task, particularly in mass tort cases, and lead and liaison counsel
must therefore have excellent communication skills and a strong work ethic.'?

Best Practice 4C: The transferee judge should appoint committee members who

have some demonstrated leadership ability because they too must communicate

and establish effective working relationships with numerous other lawyers.'*

Political, personal, and economic differences among counsel can easily disrupt the

: 131
proceedings."’

Best Practice 4C(i): It is essential that the transferee judge appoint a leadership
team that is composed of lawyers with a demonstrated track record of successfully

1261d. § 40.22.

271d. § 10.222.

128 Duval, supra note 26, at 392.

"% 1d. at 394.

139 Manual for Complex Litigation § 10.21.

3 Ten Steps to Better Case Management at 3.
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working with others, building consensus, and amicably managing disagreements.
The transferee judge should be mindful of the importance of harmony among the
leadership team, and between the leadership team and both the court and opposing
counsel.

Best Practice 4C(ii): The transferee judge should appoint lead counsel who are
sufficiently experienced and respected to manage multidistrict litigation.

Lead counsel should have prior experience in managing multidistrict and other complex
litigation or have demonstrated sufficient skill and experienced to manage a complex proceeding.
While it may be helpful for committee members to also have some multidistrict litigation
experience, they may have other skills or experience that are equally valuable to the litigation,
such as class action expertise, prior litigation of the same claims, experience with federal practice

132 Each case requires different talents,

and procedure, electronic discovery, or brief writing skills.
and new attorneys may bring fresh perspectives to the litigation.'*®

Best Practice 4C(iii): The transferee judge may take into account whether

counsel applying for leadership roles have worked together in other cases, their

ability to collaborate in the past, divide work, avoid duplication, and manage

Ccosts.

The selection of lawyers who have worked together previously may be desirable, in that
they have already developed a working relationship and are both to a certain extent vouching for
one another. Moreover, they may have already developed certain systems for handling workflow
and comparative advantages that will help expedite the case relative to a leadership committee
working together for the first time. Judges should also be attuned to the potential for negative
repeat-player dynamics to develop, however. In considering an application by counsel who have

previously worked together, the judge may wish to solicit the input of previous MDL judges the

proposed counsel appeared before. The judge should also consider the degree to which each of

132 [ssacharoff & Proctor, supra note 22, at 10, 24.

13 |d. at 24; Managing Multidistrict Litigation in Products Liability Cases § 4(a); see also Duval, supra note 26, at
392-93.
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the counsel has individually been involved in the case in a meaningful way, as well as the risk
they will form a coalition that minimizes the input or assignments given to other attorneys, or
otherwise wield power in a way that is not most favorable to the plaintiffs as a whole or to other
plaintiffs’ lawyers. Counsel may also have developed personal and professional conflicts and
antagonisms with other lawyers that would compromise their abilities to effectively manage or
contribute to the present litigation, which should be considered in selection.'**

Best Practice 4D: The transferee judge should appoint counsel who have the

commitment and resources to effectively serve in the leadership role for which

they are selected. The judge should confirm that the leadership team as a whole

will be able to effectively handle the demands of the litigation.'*

Best Practice 4D(i): The transferee judge should recognize the practical reality

that the leadership team may need to finance the litigation but should not allow it

to overshadow the need to appoint a functional and diverse team.

In many MDLs the leadership team bears the financial burden of funding the litigation.
This burden can be significant in cases that take several years to reach trial or resolution or that
involve a great deal of expert work. Financial resources should not be the primary reason for this
decision, however.

Best Practice 4D(ii): In making its selection decision, the transferee judge should

consider the other demands on the applicants’ time, including the number of other

MDLs in which they are serving in leadership positions.

Multidistrict litigation requires consistent and dedicated oversight and management, and
those serving in leadership roles must be able and willing to make the litigation a priority

throughout the course of the proceedings. While some lawyers have many other lawyers and staff

members available in their firms, that fact alone does not ensure that they will be able to devote

13 Manual for Complex Litigation § 10.224.
135 1gsacharoff & Proctor, supra note 22, at 12.
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the necessary time and energy to the litigation. Even lawyers with significant resources at their
disposal can overextend themselves.

Best Practice 4D(iii): The transferee judge should consider the number, type, and
nature of the applicant’s cases in mass tort and common disaster litigation.

Although, as a practical matter, it may be difficult to accurately ascertain the strength of
the applicant’s cases early in the litigation, lawyers with cases of significant value (whether
because of the number, type, or quality of cases) will have a significant incentive to prosecute the
litigation as vigorously as possible. The transferee judge may also consider the location of the
applicant’s clients because creating a leadership group that represents clients with claims in a
variety of states will ensure that the differing interests are adequately represented and that unique
state law issues are being given the requisite attention. Caution should be exercised when
assessing this factor, however, as it could incentivize lawyers to prematurely file cases in multiple

6 Also, the most experienced and effective lawyers may not have the largest

jurisdictions."
number of cases.

Best Practice 4D(iv): The transferee judge should inquire as to whether an

applicant has a significant number of cases pending in related state litigation and

the applicant’s views about the effective coordination of those cases with the

MDL proceedings.

Substantial state and federal cases may raise a concern that the applicant will have to split
its attention and resources between the federal and state proceedings. But there are advantages as
well. For example, an applicant with a number of state cases could be a good candidate to serve
as a liaison with the state litigation or on a settlement committee. Thus, the transferee judge

should inquire about the nature and extent of the counsel’s state litigation commitments, and

counsel’s view on the effective coordination of the state and federal proceedings, then make an

136 1d. at 18; see also Duval, supra note 26, at 393-94.
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individualized assessment about whether the attorneys’ participation will aid or detract from the
MDL proceeding.

Best Practice 4E: The transferee judge should take into account whether the
leadership team adequately reflects the diversity of legal talent available and the
requirements of the case."’

Most MDL cases affect a large and diverse group of people, and ensuring diversity in the

138

leadership of the cases will enhance public trust in the courts. ™ By taking early control of the

process through which counsel are appointed to leadership positions, and clearly communicating
the criteria for appointment, the court can ensure that composition of the plaintiffs’ leadership
team reflects the needs of the case and the available talent. The court can ensure that
arrangements negotiated by counsel do not lead to the exclusion of attorneys who bring valuable

9

skills, resources, or perspectives to the litigation."”” In multidistrict litigation that is likely to

involve the application of multiple states’ laws, geographic diversity may be an important
consideration as well.

Best Practice 4F: Attorneys seeking to serve in leadership positions may have
entered into financial arrangements that could raise conflicts of interest and
present challenges for the court at settlement. The transferee judge should guard
against the possible negative implications of these types of agreements among
counsel.

17 See Duval, supra note 26, at 393.

1% See generally Alyson Oliver & Reed Eriksson, Gender Equity in the Law: Why ... Leadership Diversity in
Litigation Is Crucial, 50-Mar Trial 40 (American Association for Justice Mar. 2014).

1% In the Mirena IUD litigation, for example, private ordering led to counsel to propose a group male attorneys to fill
the roles of lead counsel and liaison counsel. Seven of the thirteen lawyers the court appointed to the steering
committee were women. Order No. 5 (Organization of Plaintiffs’ Counsel, Protocols for Common Benefit Work and
Expenses), In re Mirena IUD Products Liability Litigation, MDL 2434, No. 13-MD-2434 (CS) (S.D.N.Y. July 10,
2013) (ECF No. 207).
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Side agreements regarding leadership positions or the apportionment of fees can affect
how appointed counsel conduct themselves during the litigation and the positions they take.'*
Before appointing counsel to a leadership role, the transferee judge may want to direct the
applicants to disclose any financial arrangements they have with other counsel to ensure that the
appointments are appropriate and will not give rise to conflicts of interest or otherwise negatively
impact the litigation.'*!

Best Practice 4G: The transferee judge should create a process at the outset of the

case for the contemporaneous submission and review of all counsels’ time and

expenses.

Periodic review of time records will allow lead counsel and the transferee judge to
monitor the cost of the litigation, identify and eliminate unreasonable billing practices, and, if
necessary, establish a budget for the litigation.'"* The time records should include descriptions of
the work performed, the hourly billing rate for each attorney and staff member, and any expenses
incurred."” The transferee judge can either direct lead counsel to submit a proposed process for
monitoring and approving time records and expenses or outline a procedure for counsel to

144

follow.™ The court may choose to task lead counsel, liaison counsel, or a designated committee

%9 Manual for Complex Litigation §§ 10.224, 22.62; see also In re Fine Paper Antitrust Litig., 98 F.R.D. 48, 70-76
(E.D. Pa. 1983) (describing agreements to influence the organizational structure of the leadership team that resulted
in rampant inefficiency and overbilling), aff’d in part, rev’d in part, 751 F.2d 562 (3d Cir. 1984).

141 Issacharoff & Proctor, supra note 22, at 16; see also Order Setting Initial Conference at 11, In re Nexium
(Esomeprazole) Products Liability Litigation, MDL 2404, No. 2:12-ml-02404-DSF-SS (C.D. Cal. Jan. 23, 2013)
(ECF No. 4) (requiring “full disclosure of all agreements and understandings between or among counsel (whether
formal or informal, documented and undocumented” to “consider whether such arrangements are fair, reasonable, and
efficient”).

142 Manual for Complex Litigation § 14.214.

13 Pretrial Order No. 9, In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010,
MDL 2179, No. 2:10-md-02179-CJB-SS (E.D. La. Oct. 8, 2010) (ECF No. 508).

144 See id. at 2-3.
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member with collecting and reviewing the time records for all counsel on a monthly or quarterly
basis. '
In large MDLs, some courts find it helpful to appoint a CPA early in the litigation to assist

the committee with tracking fees and costs,'*

while other courts in large-scale MDL cases
appoint a special master or magistrate judge to the role. Doing so will help to ensure that lawyers
who are submitting fees and costs use an agreed-upon submission process and remain updated on
the financial picture of the litigation and the standards used for approving fees and costs. If the
fees and expenses are being approved or disapproved rather than merely collected and reviewed,
the court may also want to incorporate a secondary review by a special master or magistrate judge
to ensure fairness. Many courts require counsel to submit the time records or reports
summarizing the fees and expenses to the court on a periodic basis, though it is important to guard
against the communication of litigation strategy to the court or defense counsel. The Manual for
Complex Litigation provides a sample order.'"’

Best Practice 4H: In large cases, the transferee judge should encourage the

leadership team to provide work for the common benefit of the cases to other

attorneys who are qualified and available to perform the work, unless doing so

would create inefficiency in the prosecution of the claims. The transferee judge

should inform the leadership team at the outset if it does not want them to assign

work to other counsel.

In most cases, courts expressly authorize other counsel to perform work on the case so
long as the work has been assigned and is supervised by lead counsel. Even though they are not

part of the leadership structure, additional plaintiffs’ counsel can bring different and necessary

skills and experience to the litigation and provide the support the leadership team needs to

14> Manual for Complex Litigation § 40.23 (Sample Order re: Attorneys’ Time and Expense Records).

146 Case Management Order No. 10 Appointing Accounting Firm, In re Effexor (Venlafaxine Hydrochloride)
Products Liability Litigation, MDL 2458, No. 2:13-md-02458-CMR (E.D. Pa. June 4, 2014) (ECF No. 112).

147 Manual for Complex Litigation § 40.23.
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accomplish all of the required tasks in the case. At the same time, lead counsel must ensure that
distributing work does not lead to inefficiency and unnecessary expense. The number of
attorneys participating should not be disproportionate to the needs of the case.

Best Practice 4H(i): The transferee judge should inform the leadership team that

the roles and primary responsibilities of lead counsel, liaison counsel, and

committee members should not be delegated to other attorneys without prior

permission of the court.

Many courts include a provision in the order appointing counsel instructing that leadership
appointments are of a personal nature and that other lawyers, including those in the appointed
lawyers’ law firms, may not perform the key functions assigned to the appointed lawyers without
court approval.'*® 1Tt is appropriate for the members of the leadership team to draw on the skills
and experience of others in their firm in performing certain aspects of their roles, and they may
and should delegate some responsibility for the day-to-day tasks to their colleagues. These tasks
may include conducting or overseeing facets of offensive or defensive discovery, performing
legal research, drafting motions, and working with experts. The appointed attorney must,
however, remain ultimately responsible for and participate actively in the ongoing prosecution of
the case, direct strategy, and communicate and coordinate with the other members of the
leadership team.

Best Practice 41: The transferee judge should direct the leadership team to

implement a process for communicating key events, deadlines, and other

important information to all plaintiffs’ counsel.

The leadership team is responsible for keeping all counsel apprised of developments in the
litigation. The judge may want to include a process for doing so in a case management order to

ensure that all counsel are aware of the procedures that have been adopted. In smaller MDLs the

process can be informal, but in large cases and mass tort cases in particular a more formal process

148 Case Management Order No. 6 at 3, In re Effexor (Venlafaxine Hydrochloride) Products Liability Litigation,
MDL 2458, No. 2:13-md-02458-CMR (E.D. Pa. Oct. 31, 2013) (ECF No. 33).
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is usually necessary. The litigation team may assign the responsibility for communicating
updates to liaison counsel or to a particular committee member, or may assign each committee
member a group of attorneys to keep updated.
Best Practice 4J: The transferee judge should create a process for receiving
regular input from the leadership team and ensuring that the litigation is
progressing in an effective and efficient manner.
Many courts hold regularly scheduled status conferences for this purpose, often requiring
the members of the leadership team to attend, including trial counsel once trial is imminent or

9" The judge may want to instruct counsel for both sides to meet in advance of the

underway.
conference and submit an agenda and status conference report a few days before the
conference.”™ The conferences will allow the judge to keep track of discovery, motion practice,
and any unexpected developments and ensure that the litigation is not subject to unnecessary

delays."!

The judge will also be able to confirm that the leadership structure is working properly
and assess whether any new members should be appointed.

Holding these conferences in open court and having a court reporter present to record
scheduling changes or substantive discussions and rulings will promote transparency. Some
courts allow counsel that are not part of the leadership team to participate by telephone, using a
teleconference system that restricts participation to those who have obtained preapproval to speak.

Sometimes informal off-the-record conferences are more productive, and one option is to

combine the two by holding a short off-the record meeting with lead and liaison counsel before

149 Managing Multidistrict Litigation in Products Liability Cases § 3(b); see also In re Vioxx, 760 F. Supp. 2d at 643
(noting that the court held monthly status conferences in open court and posted notices and transcripts of the
conferences on a website dedicated to the litigation).

130 Managing Multidistrict Litigation in Products Liability Cases § 3(b); see also Case Management Order No. 1 at
10, In re Atlas Roofing Corporation Chalet Shingle Products Liability Litigation, MDL 2495, No. 1:13-md-02495-
TWT (N.D. Ga. Jan. 16, 2014) (ECF No. 15).

5! Duval, supra note 26, at 394-95.
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the monthly conference in open court."* The transferee judge may also wish to allow for a blind
(but not anonymous) process for providing written comments, perhaps initially screened by a
special master or magistrate judge before bringing any issues and possible changes to the court’s
attention.

Best Practice 4K: The transferee judge should not hesitate to reconstitute the
leadership team if it becomes necessary.

The transferee judge should make sure that the appointed lawyers are the ones doing the
work, that they are giving appropriate consideration to managing the case efficiently, and that
they are using fair and reasonable methods for assigning and assimilating work.'” Some courts
appoint members of the leadership team for limited terms, requiring them to reapply, along with
any new applicants, on an annual basis."”* This approach helps to ensure that they continue to
fulfill their duties and offers an established procedure for replacing those who do not.'”> The
transferee judge may also want to require lawyers seeking reappointment to provide their time
records for their work on the case and identify the specific tasks they have performed over the
prior year."”® Requiring counsel to reapply on an annual basis may be more disruptive than
beneficial in some cases, and other procedures, like holding regular status conferences, can be
implemented to achieve the same accountability. By staying closely attuned to the progress of the

litigation, the judge will be able to address problems as they arise.

132 Managing Multidistrict Litigation in Products Liability Cases § 3(b).
153 Issacharoff & Proctor, supra note 22, at 14, 15.

13 Managing Multidistrict Litigation in Products Liability Cases § 4(a); see also Pretrial Order No. 8 at 2, In re Oil
Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 20, 2010, MDL 2179, No. 2:10-md-02179-
CJB-SS (E.D. La. Oct. 8, 2010) (ECF No. 506).

155 Issacharoff & Proctor, supra note 22, at 14.

3¢ Duval, supra note 26, at 393; see also Case Management Order Number 4: Appointing Plaintiffs’ Leadership
Positions at 3-4, In re Pradaxa (Dabigatran Etexilate) Products Liability Litigation, MDL 2385, No. 3:12-md-02385-
DRH-SCW (S.D. I1l. Sept. 27, 2012) (ECF No. 36).
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CHAPTER 3

ESTABLISHMENT AND USE OF COMMON FUNDS

A perennial challenge for a transferee judge managing a complex MDL is the issue of
compensating plaintiffs’ counsel, who almost exclusively work on contingency. Litigation can
last years and require the investment of millions of dollars in law firm time, resources, and out-of-
pocket expenses. During the litigation, some attorneys will devote themselves nearly entirely to
the case from the outset, particularly those who are appointed to the steering committee or as
liaison counsel, while others (for example, those whose clients file cases well after
commencement of the litigation and establishment of the MDL) will benefit from this work done
by other counsel. Similarly, leadership counsel often agree to “front” the bulk of the costs and
expenses of the litigation, assuming a significant expense and risk of nonpayment, while other
plaintiffs and their counsel reap the benefits of those expenditures.

To address this equitable problem, MDL courts have long recognized an inherent authority
to establish and operate common funds to assess parties and their counsel, and apportion and
distribute the pooled monies. As its name suggests, a common benefit fund is meant to
compensate attorneys for the costs borne and work performed for the common benefit of all
plaintiffs and their counsel. Hence, the primary theory underlying such funds is the common
benefit doctrine, which holds that persons who obtain the benefits of a lawsuit without

contributing to its costs are unjustly enriched at the successful litigant’s expense.

50



The transferee court has a variety of powers and doctrines at its disposal in creating and
overseeing a common benefit fund.””’ For example, the ability to assess common benefit
attorneys’ fees is recognized as within the courts’ inherent managerial authority. It is well settled
that a court’s power to consolidate and manage litigation necessarily implies a corollary authority
to appoint lead or liaison counsel and plaintiffs’ steering committees, and to ensure that they are
properly compensated for their work."”® Courts also have found the related authority to assess

common benefit attorneys’ fees in the terms of agreements entered into among plaintiffs’ counsel

'5"Boeing Co. v. Van Gemert, 444 U.S. 473, 478 (1980). See also MANUAL FOR COMPLEX LITIGATION § 14.121 (4th
ed. 2004) (discussing American Rule and common-benefit exception in complex cases). The doctrine has been
articulated and applied in a series of Supreme Court decisions, including Central R.R.& Banking v. Pettus, 113 U.S.
116 (1885); Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 164 (1939); Mills v. Elec. Auto-Lite Co., 396 U.S. 375
(1970); Boeing, 444 U.S. 472; and Blum v. Stenson, 465 U.S. 886, 900 (1984). Of primary importance to the Court in
Sprague was the application of the Court’s historic equitable power to spread the costs among others similarly
situated who benefited from the efforts of the plaintiff. 307 U.S. at 166-67.

Under the “American Rule,” a prevailing litigant is not ordinarily entitled to recover attorney’s fees, and is
responsible for payment of his or her own attorney’s fee. The American Rule, however, can inequitably benefit those
who avoid sharing the full burden and expense of litigation by relying on the work of others. The doctrine was
originally, and still is, commonly applied to attorney fee awards in class actions where an attorney, acting on behalf
of an individual plaintiff, recovers a fund for a group of individuals. 4 Alba Conte & Herbert B. Newberg, NEWBERG
ON CLASS ACTIONS § 13:76 (4th ed. 2002). However, its application is not limited to the class action context; rather,
it is based in the power of equity in doing justice between a party and beneficiaries of his litigation. See Sprague v.
Ticonic Nat. Bank, 307 U.S. 161,166(1939); MANUAL FOR COMPLEX LITIGATION § 14.121 (4th ed. 2004).

“As class actions morph into multidistrict litigation, as is the modern trend, the common benefit concept has migrated
into the latter area. The theoretical bases for the application of this concept to MDLs are the same as for class
actions, namely equity and her blood brother, quantum meruit.” In re Vioxx Prods. Liab. Litig., 760 F. Supp. 2d 640,
647 (E.D. La. 2010). Thus, “MDL courts have consistently cited the common fund doctrine as a basis for assessing
common benefit fees in favor of attorneys who render legal services beneficial to all MDL plaintiffs.” Id.

138geeVincent v. Hughes Air West. Inc., 557 F.2d 759, 773-75 & n.15 (9th Cir. 1977); In re Air Crash Disaster at
Florida Everglades on December 29, 1972, 549 F.2d 1006, 1014-15 (5th Cir. 1977); McAlister v. Guterman, 263
F.2d 65, 69 (2d Cir. 1958). Courts have thus applied this inherent authority to compensate common benefit counsel
in complex litigation. E.g., In re Diet Drugs Prods. Liab. Litig. , 582 F.3d 524, 54647 (3rd Cir. 2009); In re
Genetically Modified Rice Litig., 4:06 MD 1811 CDP, 2010 WL 716190, at *4 (E.D. Mo. Feb. 24, 2004) (“An MDL
court's authority to establish a trust and to order compensations to compensate leadership counsel derives from its
‘managerial’ power over the consolidated litigation, and, to some extent, from its inherent equitable power.”), aff'd,
__F.3d 2014 WL 4116482 (8th Cir. Aug. 22, 2014); see also MANUAL FOR COMPLEX LITIGATION § 22.62 (4th
ed. 2004).

That basis of authority has not been without criticism from some quarters. At least one commentator has opposed a
court’s inherent authority to oversee a common benefit fund: “[TThe judicially created quasi-class action
contravenes Article III of the Constitution, deprives litigants of their due process and jury trial rights, violates the
Rules Enabling Act, impermissibly expands the scope of judicial authority under the multidistrict litigation statute,
and does an end-run around the requirements of the class action Rule 23. Moreover, private settlement agreements
consummated as quasi-class actions may, if unchecked, violate the spirit if not the letter of the court’s Amchem and
Ortiz decisions.” Linda S. Mullenix, Dubious Doctrines: The Quasi-Class Action, 80 U. CIN. L. REv. 389, 412
(2011). This view, however, appears to be a minority opinion and one that, to date, has not been shared by any court.
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% As the Fifth Circuit opined in the seminal

and between plaintiffs’ counsel and defendants.
Florida Everglades air disaster case: “[I]f lead counsel are to be an effective tool the court must
have means at its disposal to order appropriate compensation for them. The court’s power is
illusory if it is dependent upon lead counsel's performing the duties desired of them for no
additional compensation.”'®

Litigation funding is a complex matter and one that varies with the needs of the case. The
plaintiffs’ leadership will almost always create a housekeeping fund, which it uses to pay
communal litigation expenses (for example, special master fees). This is funded with periodic
assessments paid by the leadership team (PEC, PSC), in addition to and apart from the litigation
expenses that they are fronting (for example, travel costs). This fund has no official involvement
by the court. However, in some cases, the court may establish a joint housekeeping fund, which
is funded by joint assessments to the plaintiffs’ leadership and the defendants, in order to allow
payment of common expenses like special master fees.

These funds differ from the “common benefit fund,” which serves to compensate counsel

for their contributions to the litigation. Typically, the transferee judge creates the architecture for

this fund at the outset of litigation, but it will usually remain unfunded until much later in the

'39See Jeremy T. Grabill, Judicial Review of Private Mass Tort Settlements, 42 SETON HALL L. REV. 123, 124 (2012);
see also In re Sulzer Orthopedics, Inc., 398 F.3d 778, 780 (6th Cir. 2005); In re Vioxx Products Liab. Litig., 574 F.
Supp. 2d 606, 609 & n.8 (E.D. La. 2008), on reconsideration in part on other grounds, 650 F. Supp. 2d 549 (E.D. La.
2009). Courts should therefore be aware that any matters addressed by agreement of the parties that expressly confer
authority on the court may result in future challenges and rulings bearing on the party’s interests, such as attorney’s
fees—e.g., a court’s consideration of the receipt of a contingency fee as a ground to reduce an award of attorney’s
fees. See In re Sulzer Orthopedics, 398 F.3d at 780. But such an interpretation is not always clear. Despite a court’s
contrary view, plaintiffs’ attorneys have not always agreed that the settlement agreement terms vested the courts with
the authority to impose contingency fee caps. Morris A. Ratner, Achieving Procedural Goals Through Indirection:
The Use of Ethics Doctrine to Justify Contingency Fee Caps in MDL Aggregate Settlements, 26 GEO. J. LEGAL
ETHICS 59, 73 (2013). “It is safe to assume at this point that lawyers involved in mass torts are on notice of this issue.
It will be interesting to see whether such awareness limits the ability of court-appointed common benefit counsel to
negotiate global agreement terms that both render individually-retained counsel’s fees vulnerable to caps, and prompt
widespread participation in MDL aggregate settlements.” See id.

'0'In re Air Crash Disaster at Florida Everglades, 549 F.2d at 1016.
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litigation process, when cases are resolved through trial or settlement. (In some instances, a
defendant’s partial settlement or partial payment may fund the common benefit fund prior to the
end of the case). The function of a common benefit fund is to compensate plaintiffs’ counsel for
their work based on their relative contributions to the outcome of the case. Its purpose is to
ensure that all who benefit from the common fund will have contributed proportionately to the
costs of the litigation, which is particularly important in mass tort litigation where the value of
bellwether trials often exceeds the value of the particular claims being tried.

Despite the widespread use of common benefit funds, the implementation of these funds
in any particular case is often hotly disputed. If the transferee court does not, at the outset,
establish a process to implement a fund or funds (if and when monies become available),
disagreements among counsel can arise, both during the MDL and certainly at the resolution or
remand of individual cases. If the issue is left unresolved, the transferee judge invites avoidable
disharmony at the MDL’s conclusion, and may be confronted with a Gordian Knot which is not
easily undone.

MDL STANDARD 5: The transferee judge should consider setting aside a

portion of the anticipated monetary proceeds from the settlement and

establish a common benefit fund (CBF) for the purpose of paying reasonable
attorney’s fees, costs, and expenses from that fund.

Best Practice SA: As early as practicable in the litigation, the transferee judge

should consider planning and establishing any common funds to be employed in

the course of the litigation or in the event of settlement. In doing so, the court

should communicate its expectations and provide guidance to the parties with

regard to the purpose and operation of these funds, and invite the participation of
161
counsel.

" The Manual for Complex Litigation provides: “Early in the litigation the court should . . . establish the
arrangements for the [leadership group’s] compensation, including setting up a fund to which designated parties
should contribute in specified proportions.” MANUAL FOR COMPLEX LITIGATION § 14.215 (4th ed.); accord In re
Zyprexa Products Liab. Litig., 467 F. Supp. 2d 256, 267 (E.D.N.Y. 2006) (“[I]t has been a common practice in the
federal courts to impose set-asides in the early stages of complex litigation in order to preserve common-benefit funds
for later distribution.”).

The authority for this power derives from the court’s inherent authority to manage its own docket and its power under
rule of civil procedure governing class actions to make such orders as necessary to manage such an action. Turner v.
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In some cases, the court may find it helpful to establish a joint housekeeping fund at the
outset of litigation, to cover joint costs of the litigation such as special master fees. The amount
assessed should be sufficient, but not more than necessary, to cover the recurring expenses with a
cushion for unexpected expenses. The court will likely want to establish a process for
documentation, submission and judicial or special-master review of all claims against the
housekeeping fund. The court should, with input from the parties, select a bookkeeper or
accountant and a bank to manage the fund. All documentation and yearly audit reports should be
maintained throughout the MDL and contained in the final accounting. In creating and
implanting this joint housekeeping fund, the court should consult with the lead plaintiff and
defense attorneys to ensure the parties’ buy-in; indeed, in most cases these bills can simply be
apportioned and sent directly to defense counsel and the PSC for direct payment to the provider,
rather than requiring the creation of a fund. However, in special circumstances a joint
housekeeping fund may be useful, and thus is noted here as one potential feature that a transferee
judge may consider in structuring the MDL process.

Far more common is the creation of a framework for a common benefit fund. The
transferee court will often establish a framework for implementation and operation of a common
benefit fund early in the life of the MDL, in the event that the case proceeds toward settlement.
Courts have increasingly announced their common-benefit guidance in advance to signal their
expectations to counsel on the front-end so that counsel can effectively manage the process; this

practice has garnered the support of the parties and is expected to minimize conflict at the end of

Murphy Oil USA, Inc., 422 F. Supp. 2d 676 (E.D. La. 2006). While some have objected to establishing a fund early in
the litigation (i.e., that it would be premature and that it should not be established until after an opportunity for
discovery and an accounting), that view is not only contrary to the prevailing opinion of courts and the Manual of
Complex Litigation, but courts have noted that, “[e]ven if no common benefit compensation had yet been earned,
there would be a need to put a holdback method into place promptly.” In re Zyprexa Products Liab. Litig., 467 F.
Supp. 2d 256, 267 (E.D.N.Y. 20006).
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the litigation. Allowing the early input of counsel may be beneficial, not only in allowing the
counsel a sense of ownership, but also in enabling the court’s expectations to be aired with
counsel having the opportunity to clarify interpretations of rules and procedures, or even suggest
modification, in advance of the actual creation of a fund thereby minimizing later disputes.'®*

Before any distributions are made from the fund, the transferee judge may decide to
provide an opportunity for all parties to be heard and to seek appropriate information.'®®
Similarly, the court’s determination of the percentage fee arrangement that determines the amount
of the CBF should occur at the earliest practicable time.'**

In lengthy and complex cases, the transferee judge may create a fund set aside expressly to
make interim reimbursement payments to counsel for costs and expenses that they have accrued

5

or incurred during the course of the litigation.'” The court should assess plaintiffs’ counsel

192 Federal court is not the sole venue for mass-tort, product liability, and other multiple-plaintiff complex cases;
indeed, they are litigated in the state courts with some frequency. However, because major mass-tort and product
liability cases usually have a federal component (often an MDL), state-court MDLs (sometimes called “multi-case”
or “centralized” litigations) have generally followed the federal courts in procedure as well as substance, including
applying assessments for the creation of a CBF. For example, a Rhode Island court overseeing the state multi-case
litigation in the Kugel Mesh product liability MDL established a plaintiffs’ steering committee, designated liaison
counsel, and determined that 12% of the anticipated recovery would be set aside for the common benefit fund (8% for
attorney’s fees and 4% for costs and expenses). Decision, In re: All Individual Kugel Mesh Cases, No. PC-2008-
9999, 2009 WL 3328368 (R.I. Super., Aug. 11, 2009) (“Kugel Mesh””). Attorneys who filed dozens of cases in the
proceedings after the establishment of the PSC and liaison counsel challenged the procedures on constitutional
grounds; however, the court rejected their challenges while affording them the opportunity to be heard at the
appropriate time. 1d.

Similarly, in the Vioxx litigation, a significant number of cases had been filed (and consolidated) in state courts and
involved the imposition of assessments.'®® When these cases settled for an aggregate amount of $4.85 billion,
$315,250,000 (or 6.5%) was set aside as a common benefit fund for attorney’s fees and expenses, which was
distributed by order of the federal court. See Order & Reasons, In re: Vioxx Products Liability Litig., MDL No. 1657
(E.D. La. Oct. 19, 2012) at 37.

'%1n re Genetically Modified Rice Litig., 4:06 MD 1811 CDP, 2010 WL 716190, at *7 (E.D. Mo. Feb. 24, 2010).

1% The Third Circuit Task Force Report recommended “that in the traditional common-fund situation and in those
statutory fee cases that are likely to result in a settlement fund from which adequate counsel fees can be paid, the
district court, on motion or its own initiative and at the earliest practicable moment, should attempt to establish a
percentage fee arrangement agreeable to the Bench and to plaintiff's counsel”. THIRD CIRCUIT TASK FORCE REPORT,
COURT AWARDED ATTORNEY FEES, 108 F.R.D. 237, 255 (1986)

19See, e.g., Mills, 396 U.S. at 389 (having proved defendant’s liability, “petitioners [sh]ould have been entitled to an
interim award of litigation expenses and reasonable attorney’s fees.”); see also generally In re: Diet Drugs, 2002 WL
32154197 (MDL No. 1203) (Memo. & Pretrial Order No. 2622) (Oct. 3, 2002) (CBF established to pay, inter alia,
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ratably and place the proceeds in this fund for periodic distribution. Such reimbursements can
greatly ease the financial burden on firms that have invested substantially in the litigation, but
whose compensation will not occur until settlement, which may be years in the future.

Best Practice 5B: At the outset of the case, the transferee judge should issue a

“common benefit order” or “assessment order.” The order should establish

parameters for how the common benefit fund will be funded, define the

compensable functions of counsel, determine the method of compensation,

specify what records must be kept, create guidelines for allowable fees and

expenses, and set up a common benefit fund that designated parties will

contribute to in specified proportions.'®

The court typically should initially request input from leadership counsel regarding the
parameters and rules for the contemplated common fund or funds. Such an order should, inter
alia, establish rules for documentation of attorney time, costs, and expenses, a procedure for
counsel to submit claims to the fund, and for those claims to be reviewed. The order will
typically provide for later payment of common benefit costs and common benefit attorney’s fees
to court-appointed counsel and others who advanced costs or performed services for the common

benefit.'¢’

Because discovery and other work product may be shared between federal and state
court litigation, the judge may consider including provisions to reimburse costs and award fees to

counsel who have performed common benefit work in state court proceedings, and to collect a

“the out-of —pocket and pre-settlement litigation expenses of plaintiffs’ counsel approved by the court for
reimbursement”).

'%See generally Leonard A. Davis & Phillip A. Garrett, Case Time and Cost Management for Plaintiffs in
Multidistrict Litigation, 74 La. L. Rev. 483, 495-96 (Winter 2014); see also Case Management Order Number 16
(Establishing Common Benefit Fee and Expense Fund), In re Pradaxa (Dabigatran Etexilate) Products Liability
Litigation, MDL 2385, No. 3:12-md-02385-DRH-SCW (S.D. Ill. Nov. 13, 2012) (ECF No. 61). See generally
Leonard A. Davis & Phillip A. Garrett, Case Time and Cost Management for Plaintiffs in Multidistrict Litigation, 74
La. L. Rev. 483, 495-96 (Winter 2014); see also Case Management Order Number 16 (Establishing Common Benefit
Fee and Expense Fund), In re Pradaxa (Dabigatran Etexilate) Products Liability Litigation, MDL 2385, No. 3:12-md-
02385-DRH-SCW (S.D. IlI. Nov. 13, 2012) (ECF No. 61).

'97See Manual for Complex Litigation, Fourth (Federal Judicial Center 2004) § 14.11; Sprague v. Ticonic Nat'l Bank,
307 U.S. 161 (1939). The need for and operation of a court-ordered mechanism to equitably spread the cost of
common benefit work of court-appointed, plaintiffs’ counsel arose in an early MDL, and is discussed in In re Air
Crash Disaster at Florida Everglades, 549 F.2d 1006 (5th Cir.1977)
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percentage of settlements and judgments from state court cases. The order should also address
issues such as settlement confidentiality, if necessary.'®®

The transferee judge should also establish procedures to ensure the fairness of the
allocation process. The court should require counsel to keep contemporaneous billing
records/timesheets and periodically submit time and expense reports; the court should also
provide a process of review as to the bills’ reasonableness, and create a process by which an
impartial arbiter can review the initial findings. Appointed bookkeepers, accounting firms and
special masters can play valuable roles in ensuring accurate review and resolution of any
objections or disputes, as well as identifying any matters that must be resolved by the court. The
actual value to be assigned to the time expended is typically a matter best reserved until the time
the case resolves.

Best Practice 5B(i): The transferee judge should assess each case in the MDL a

specified percentage of the gross settlement. This global assessment will be

deposited with the court or at the direction of the court into an account that is
managed by the court. This account is called the “Common Benefit Account”

(CBA).

Early in the litigation process, if not in the initial case management orders, the transferee
judge should issue clear orders regarding the types of expenses that will (and will not) be
reimbursed by the common fund and the contemporaneous record keeping requirements for
common benefit hours. The transferee judge may solicit proposed orders regarding the common
benefit fund; often the dynamics of litigation funding incentivize self—policing by counsel, such
that the judge can often accept the proposals with little modification. In contrast, in assessing the

percentage of settlement funds that should be assessed to support the common benefit fund, while

it may be helpful to solicit input, the judge should be aware that the common benefit fund is

1 For an example, see the Mirena litigation orders.
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drawn from the contingency fees of the individual, originating attorneys. Because these monies
are not added to the defendant's payout, and because they are disproportionately going to the
plaintiffs’ leadership, the judge should look carefully at this latter category of proposals.

The percentage is typically within a range of 3% to 6% of the gross amount of the
settlement (and in some cases, usually involving smaller settlements, up to 12%), although the
percentage can (and should) vary depending upon the circumstances of the case, so this range
should not be considered exclusive. Of course, the court should invite input from counsel as to the
appropriate percentage, and may also examine precedent from other MDL courts as applied to the
facts and circumstances of the particular MDL.

This determination often is made before there is a settlement or judgment paid, but after
the transferee judge has gained a firm grasp of the value of the work being done by the PSC, and
the level of expenses. The court will also often enter an order that any MDL attorney who wishes
to make a claim against the anticipated common benefit fund must first obtain approval of the
PSC before performing the work absent exigent circumstances or approval of the court.

The court should also address in advance the issue of how to treat counsel in state cases
who benefit from common discovery from the MDL but then refuse to pay into the CBF. The
court may consider addressing this issue with the state judges early in the litigation, and
encourage those judges to enter orders requiring participation in the CBF as a condition for
accessing MDL discovery. At a minimum, the court should discuss issues of protocol and
fairness with state judges to facilitate resolution of any eventual dispute.

Best Practice 5B(ii): The transferee judge should order the payor/defendant to

withhold the specified percentage of the recovery from settlement proceeds and

deposit that amount into a Common Benefit Account under the direction of the
court.
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The fixing of the case assessment and its percentage is usually the subject of much
discussion and debate within the PSC and may become a matter of argument upon motion before
the court. The transferee judge will want to consider counsel's positions on the need and
percentage then fix the percentage. If there is no objection from MDL case attorneys, the judge
will often accept the recommendation of the PSC as to the need and percentage amount.” '®

Once the percentage is decided, the court should act pursuant to the process previously
established, and order the payor/defendant to withhold the specified amount of the recovery and
deposit it into the separate account created for the CBF. All accounting safeguards put into place
for the housekeeping account should typically be duplicated. The court should consider, and
entertain any comments on, whether the same bank and accounting firm should manage both the
common benefit fund and the housekeeping fund.

Because the assessment resulting in the CBF derives from the original attorney’s fee, the
transferee judge must first determine the amount of the original attorney’s fee.'” Some
settlements themselves contain a provision that requires any plaintiff accepting the settlement to
also waive objection to the court’s fee determinations.'”"

Best Practice 5B(iii): If a settlement is subject to a common benefit assessment,
the assessment should be deducted not from the claimant’s portion of the

settlement but from the attorneys’ fees payable under the individual contingent
fee arrangement.' >

19 3] PHARMACEUTICAL AND MEDICAL DEVICE LITIGATION § 9:5. Although the case assessment can become
contentious, “in most, if not all, cases the court and the PSC understand the need for each case or claimant in the
MDL proceedings to have to share in the common benefit expenses and this burden should not only fall on the
shoulders of the PSC members. The work benefits all plaintiffs who have claims within the MDL,; therefore, all
claimants in the MDL should and must share in the ongoing expenses. Plaintiffs not participating in the MDL but
having access to the MDL document depository may or may not be assessed a fee for such use.” Id.

70 Under Fed. R. Civ. P. 23, the court has the authority to review the proposed fee for reasonableness. Eldon E.
Fallon, Common Benefit Fees in Multidistrict Litigation, 74 LA L. REv. 371 (Winter 2014) (“Fallon”) at 379. The
court also has the inherent equitable authority to police the parties’ ethical responsibilities, including to supervise
contingency fee agreements, and may sua sponte review the reasonableness of those agreements. For example, in the
Vioxx MDL, the court capped the primary attorney’s fees at 32% of the settlement proceeds.

"d. at 380-81.
172 See id.
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In the mass tort context, litigation involves not a class action settlement, but rather a
complicated opt-in resolution of individual personal injury claims. The claims in such cases

usually are governed by contingent fee contracts between the individual claimant and their

3

primary attorney.'” In this context, courts at times cap the amount of those contingent fee

contracts.'” “The ‘Common Benefit Percentage Amount’ is calculated by multiplying the gross
‘Individual Payment Amount’ due to each Class Member by the ‘Common Benefit Percentage.’
If a Class Member is represented by individual counsel, the ‘Common Benefit Percentage

99175

Amount’ is deducted from the individual counsel’s fee. As a result, individual claimant

attorneys who rely on the efforts of common benefit counsel to litigate the case and create a
recovery will not receive a windfall, nor will claimants be effectively charged twice.
Best Practice 5C: Early in the case, the transferee judge should establish a
transparent procedure for the allocation of common benefit funds to reduce the
potential for disputes among counsel and to encourage counsel to cooperate and
avoid duplication of effort.
Establishing an allocation process that is transparent will help create a fair and open
environment for all interested attorneys to perform work for the common benefit of all claimants

and create a factual record for the eventual applications for common benefit fees.'”®

1"3See In re Vioxx, 760 F. Supp. 2d at 653.
174
Id.

'In re Diet Drugs Prods. Liab. Litig., 553 F. Supp. 2d 442, 457 (E.D. Pa. Apr. 8, 2008) aff’d, 582 F.3d 524 (3d Cir.
2009); see also In re Zyprexa Prods Liab. Litig., 467 F. Supp. 2d 256, 266 (E.D.N.Y. 2006) (“The Court of Appeals
for the Second Circuit has sanctioned a common benefit fund derived from a fixed percentage of fees earned by
individual attorneys.”).

'"See In re Vioxx Products Liab. Litig., MDL 1657, 2014 WL 31645, at*5 (E.D. La. Jan. 3, 2014); see also Fallon,
74 LA. L. REvV. at 381 (“The total amount of the common benefit fund should be reasonable under the circumstances,
and the method for distributing it should be fair, transparent, and based on accurately recorded data.”). Two decisions
provide a good example of a transparent and non-transparent process. In In re High Sulfur Content Gasoline
Products Liability Litigation , 517 F.3d 220, 223 (5th Cir. 2008). the lead plaintiffs’ counsel in a class action
persuaded the district court, during an ex parte hearing and without the benefit of supporting data, to divide a lump
sum attorney’s fee award among more than six dozen plaintiffs’ lawyers. At that same hearing, the court “accepted
[l]ead [c]ounsel’s proposed order sealing the individual awards; preventing all counsel from communicating with
anyone about the awards; requiring releases from counsel who accepted payment; and limiting its own scope of
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Best Practice 5C(i): The transferee judge should inform counsel early in the

litigation that if they wish to be paid attorney’s fees from the common benefit

fund they must keep detailed and contemporaneous records of their work, and

periodically submit reports to the court or a designee such as a special master or

accountant.'”’

This practice encourages the attorneys to maintain adequate and contemporaneous records,
and allows the court an opportunity to detect any problems or issues.'”® Because the time records
can be voluminous, some courts appoint a bookkeeper, accountant or similar professional to
review the records and provide periodic reports to the court; costs are borne by plaintiffs’
counsels” common fund.'”

These contemporaneous records are the evidence the court will use to determine how to
allocate fees, and counsel who fail to maintain contemporaneous and accurate time records
throughout the course of a MDL or class action do so at their own peril as the absence of such
records could result in forfeiture of the attorney’s fee claim.

Best Practice 5C(ii): The transferee judge should request all interested parties to

make submissions concerning what steps and procedures the judge should

implement, as well as a suggested timetable, in determining any final or other
awards of attorney’s fees.'™

review of objections to the allocation.” Id. at 223-24.  Because “the record [was] bereft of factual information
essential to ... appellate review,” and because the sealing of the record “protect[ed] no legitimate privacy interest that
would overcome the public's right to be informed,” the Fifth Circuit vacated the award. Id. at 229-30.

In contrast, in In re Diet Drugs, the court held that the fee allocation process was sufficiently transparent. 582 F.3d
524 (3d Cir. 2009).

177See Christopher A. Seeger, James A. O'Brien III, Administrative Housekeeping and Ethical Matters in Mass Tort
MDLs and Class Actions, 13 SEDONA CONF. J. 171, 173-74 (2012).

'781d.; see also MANUAL FOR COMPLEX LITIGATION § 14.214.

'"See Evans v. TIN, Inc., No. 11-2067, 2013 WL 4501061, at *5 (E.D. La. Aug. 21, 2013); In re Vioxx Prods. Liab.
Litig., 760 F. Supp. 2d 640, 643 (E.D. La. 2010);see also Pretrial Order #6 at 4, In re Vioxx Prods. Liab. Litig., MDL
1657, 2:05-md-01657-EEF-DEK (E.D. La. Apr. 8, 2005) (ECF No. 245).

180582 F.3d at 538-39.
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During adjudication of both the interim and final fee awards, the transferee judge should
permit objections and allow objectors to take limited discovery, if necessary. '*!

Best Practice 5D: The court should decide what method for calculating the CBF
1s most appropriate for the particular settlement.

Generally, three alternatives are used: the lodestar method (reasonable hours expended on
case multiplied by the reasonable hourly rate); the percentage method (simply designating a
percentage of the original attorney's fee as the common benefit fee); or the blended method
(designating a percentage, comparing that amount to the amount derived using the lodestar
method, and determining a reasonable final figure based on that comparison).'*?
Best Practice 5D(i): The transferee judge should consider applying a blended
method (percentage method, with the lodestar method used as a cross-check) in
calculating the common benefit fund.'®
The majority of courts use the percentage of recovery method in common fund cases, with

many using a lodestar multiplier as a cross-check for reasonableness (i.e, a blended approach).'®*

'8! Finally, the court required the auditor and plaintiffs’ liaison counsel to submit volumes of data reflecting the time
and money that class counsel spent on the diet drugs litigation—data that the court put on the public record and used
to support the fee award that it ultimately granted.

18214, at 381-86.

'8 As the Third Circuit Task Force observed, “[g]iven the substantial problems with the lodestar approach generally,
the Task Force is highly skeptical about the use of the lodestar even as a cross-check when awarding a percentage of
the common fund.” TASK FORCE REPORT, at 422.  Accordingly, the Third Circuit Task Force concluded that the
percentage fee, “tailored to the realities of the particular case, remains superior to any other means of determining a
reasonable fee for class counsel.” 1d. at 355; see alsoln re Diet Drugs, 582 F.3d 524, 540 (3d Cir. 2009) (citation
omitted) (“In common fund cases such as this one, the percentage-of-recovery method is generally favored.”); 6
BROMBERG & LOWENFELS ON SECURITIES FRAUD § 8:18 (2d ed.) (noting that after Task Force Report, “most courts
returned to a percentage of recovery or settlement formula with some latitude in the percentage”). For the same
reasons, the percentage fee method has been approved by the Supreme Court as well as several courts of appeals. See,
e.g., Brown v. Phillips Petroleum Co., 838 F.2d 451, 454 (10" Cir. 1988) (“[T]he [Supreme] Court . . . explicitly
described a percentage calculation as a ‘reasonable fee’ in [common fund] cases.”) (citing Blum v. Stenson, 465 U.S.
886, 900 n.16 (1984)); accord Camden Condominium Ass’n, Inc. v. Dunkle, 946 F.2d 768, 774 (11™ Cir. 1991)
(“After reviewing Blum, the [Third Circuit] Task Force Report, and the foregoing cases from other circuits, we
believe that the percentage of the fund approach is the better reasoned in a common fund case.”) (collecting cases).

18 See NEWBERG ON CLASS ACTIONS § 1:18 (5th ed. database updated June 2014) (“The majority of state and federal
courts use a percentage of fund method, with or without a lodestar cross-check, to calculate fee awards™); see also In
re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 300 (3d Cir. 2005) (“The percentage-of-recovery method is generally
favored in common fund cases because it allows courts to award fees from the fund ‘in a manner that rewards counsel
for success and penalizes it for failure.” . . . The lodestar method is more typically applied in statutory fee-shifting
cases because it allows courts to ‘reward counsel for undertaking socially beneficial litigation in cases where the
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The percentage of the fund method in most cases aligns the interests of common benefit lawyers
with that of their clients; the greater the recovery, the greater the fee award.'®™ This method also
is efficiently administered by the courts and eliminates knotty issues of lodestar inequities.'™ On
the other hand, using solely the percentage of the fund method might result in a windfall to
common benefit lawyers who achieve a substantial recovery with little effort or, in contrast, may
undercompensate counsel in those cases where a small recovery is achieved due to circumstances
beyond the control of the lawyers, such as a limited fund situation or the absence of a critical
mass of injured claimants sufficient to support the litigation effort. As a fair solution to this
conundrum, the blended or hybrid method attempts to cross-check whether the fee percentage is
reasonable. This method does require greater judicial diligence by applying a lodestar crosscheck,

as well as the Johnson factors upon which the method is partially premised."®’

expected relief has a small enough monetary value that a percentage-of-recovery method would provide inadequate
compensation’ or in cases where the nature of the recovery does not allow the determination of the settlement's value
required for application of the percentage-of-recovery method. . . . Regardless of the method chosen, we have
suggested it is sensible for a court to use a second method of fee approval to cross-check its initial fee calculation™);
Maley v. Del Global Techns. Corp., 186 F. Supp. 2d 358, 370 (S.D.N.Y. 2002) (“[T]here is a strong consensus -- both
in this Circuit and across the country -- in favor of awarding attorneys’ fees in common fund cases as a percentage of
the recovery.”); American Bank Note, 127 F. Supp. 2d at 430 (“In recent years, a majority of the Circuit courts have
approved the percentage-of-the-fund method.”); Brian T. Fitzpatrick, An Empirical Study of Class Action Settlements
and Their Fee Awards, 7 J. Empirical Legal Stud. 811, 832 (2010) (finding that 69% of judges use the percentage of
fund method with or without the lodestar cross-check); Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees and
Expenses in Class Action Settlements: 1993-2008, 7 J. Empirical Legal Stud. 248, 267 (2010) (finding that the
lodestar cross-check is becoming more commonly used, with roughly 42.8% of courts using both lodestar and
percentage methods between 2003-2008, whereas approximately 24.3% of courts used both between 1993-2002).

%5 The lodestar, percentage of fund and blended methods for determining the reasonableness of an award of
attorney’s fees each have characteristics that either recommend or discredit them depending on the circumstances
involved. The lodestar method, for example, appropriately rewards those attorneys who undertook a greater number
of hours than others to advance the interests of the common good. At the same time, “the lodestar approach
encourages the expenditure of hours, and so can lead to class lawyers running up the bill.” The lodestar method also
requires an inordinate measure of judicial oversight and resources in order to police the submissions made by
common benefit lawyers.

186 See Turner v. Murphy Oil USA, Inc., 422 F. Supp. 2d 676, 682 (E.D. La. 2006) (“As the Federal Judicial Center
has noted, ‘[i]n practice the lodestar method is difficult to apply, time-consuming to administer, inconsistent in result,
and capable of manipulation. In addition, the lodestar method creates inherent incentive to prolong the litigation until
sufficient hours have been expended.” MANUAL FOR COMPLEX LITIGATION (FOURTH) § 14.121 (2004). In light of the
problems that have emerged with the lodestar method, the majority of Courts of Appeals have adopted the
percentage-fee method in common-fund cases, either as a primary or secondary method of calculating fees.”).

87Fallon, 74 LA. L. REV. at 384.
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Best Practice 5D(ii): In determining fees to be paid to individual attorneys from

the common benefit fund, the transferee judge will need to determine the

customary hourly rate. In large MDL’s the judge may find it helpful to use a

national rate for certain purposes.

In calculating attorney’s fee awards, courts typically use either the customary rate an
attorney charges hourly clients or the hourly rates charged by attorneys of similar skill in the
court’s locale. Some courts have used standardized rates when awarding attorney’s fees in
common fund cases to ensure that all counsel are compensated fairly. A seminal case in this
regard was the Agent Orange litigation, in which the court established flat hourly rates for

partners and associates, and awarded fees to all counsel using those rates.'™

In a lengthy
discussion, the Second Circuit noted that courts should normally use the hourly rate charged by
attorneys in the area but approved the use of a national hourly rate under the circumstances, which
included the length of the litigation and the large number of attorneys from across the country
who were involved.'*’

Courts have also used national rates for a more limited purpose, such as in performing a
lodestar crosscheck on a common fund fee award. In Martin v. FedEx Ground Package System,

Inc.,'

the court used the Laffey matrix, a widely recognized compilation of attorney and
paralegal rate data, to come up with standardized rates based on attorneys’ years of experience.
Because the rates were tailored for the District of Columbia and the plaintiffs’ counsel operated in
California, the court adjusted the rates to account for California’s higher cost of living."”! By

using these standardized rates, the court was able to more accurately compare the multiplier in the

case before it with the multipliers awarded in other cases. “Standardized hourly rates result in a

"In re Agent Orange Prod. Liab. Litig., 611 F. Supp. 1296, 1349-50 (E.D.N.Y. 1985), aff’d in part, rev’d in part on
other grounds, 818 F.2d 226 (2d Cir. 1987).

189 818 F.2d at 231-34.
% No. C 06-6883 VRW, 2008 WL 5478576, at *6-7 (N.D. Cal. Dec. 31, 2008).
191

Id. at *7.
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meaningful comparison among multipliers in various cases. If the standardized rates are lower
than actual rates billed by attorneys, then a comparison of multipliers in many cases will indicate
a higher standard multiplier. Thus, counsel need not worry whether the standardized rates reflect
their actual billing practices; the court seeks only to compare lodestar multipliers calculated at the
same standardized hourly rates across many common fund cases.”'**

Best Practice 5D(iii): The transferee court may also decide to use its discretion in

awarding fees at current rates, rather than historical rates, if litigation occurs over

a particularly extended period of time; however, this practice is disfavored in

limited-fund cases.

District courts have the discretion to compensate prevailing parties for delays in the
payment of fees by awarding fees at current rather than historical rates, in order to adjust for

193 «Current market rates have been used in numerous

inflation and loss of use of those funds.
cases to calculate the lodestar figure when the legal services were provided over a multiple-year
period and when use of the current rates does not result in a windfall for the attorneys.”'™* As the
Supreme Court has explained, “compensation received several years after the services were
rendered . . . is not equivalent to the same dollar amount received reasonably promptly as the
legal services are performed, as would normally be the case with private billings.”'*>

There have been exceptions to this prevailing practice. In certain circumstances, such as a

limited fund settlement, it may be more appropriate for a court to use historical rates to calculate

the fee award.'®

9214, at *6.

193See Ortega v. O’Connor, C-82-4045 MHP, 1996 WL 724779, at *5 (N.D. Cal. Dec. 6, 1996) (citing Gates, 987
F.2d at 1406)).

Y*Murray v. Weinberger, 741 F.2d 1423, 1433 (D.C. Cir. 1984).
5 Missouri v. Jenkins, 491 U.S. 274, 283 (1989).

'%See Fanning v. Acromed Corp., 1014, 2000 WL 1622741, at 8 n.19 (E.D. Pa. Oct. 23, 2000) (“In apportioning the
gross fee among Petitioners, the court will refer to the historical lodestar rather than the current lodestar. . . . the court
is confronted with a limited fund and a percentage of recovery that is less than the current or historical lodestars.
Here, it seems most equitable for the court to use the actual, historical lodestar in allocating the award.”).
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Best Practice SE: To avoid duplication and ensure equitable allocation of the
resulting fund, the transferee court should appoint a common-fund fee committee,
comprised of plaintiffs’ leadership attorneys, or designate a special master or
magistrate judge, to make fair and impartial allocation recommendations to the

court; however, the court retains ultimate control over the allocation and

distribution of funds. '’

Distribution of the CBF, once it is established, should be done in a manner that promotes
fairness and efficiency. Although the court is, of course, the final arbiter, it should avail itself of
the experience and insights of the PSC, or some subset thereof, whose members have stewarded
the litigation efforts and who have observed the common benefit efforts of other non-PSC
attorneys throughout the entire arc of the litigation. In certain limited circumstances, including
for example when a MDL proceeding has progressed over a period of years through dispositive
motions, fact and expert discovery, substantive hearings, multiple bellwether trials and potentially
interlocutory appellate review, a transferee judge may prefer the appointment of a special master
or magistrate judge to help the allocation committee further scrutinize the common benefit efforts
put forth by the various attorneys and law firms involved and to streamline the allocation
inquiry.'”®

The transferee judge may decide to designate a special master to oversee the payment of

common benefit fees and costs, with input from the leadership team.'” Some courts appoint an

accounting firm or similar professional to provide accounting services such as compiling

"7 For a recent example of such a common benefit order, see “Amended Order No. 25: Common Benefit Order,”
MDL No. 2151 in Toyota Unintended Acceleration Marketing, Sales Practices, and Products Liability Litigation
(C.D. Cal. 2003), http://court.cacd.uscourts.gov/Cacd/RecentPubOp.nsf/Toyota?OUFallon at 387, citing Vioxx.

%8 The appointment of a Special Master is typically unnecessary in cases involving a circumscribed number of
plaintiffs’ law firms, and should be considered only in those complex cases where the number of counsel is so great
and their efforts so varied and potentially obscured that individual contributions may have escaped the notice of the
district court.

1 Order Appointing Special Masters, In re Actos (Pioglitazone) Products Liability Litigation, MDL 2299, No. 6:11-
md-02299-RFD-PJH (W.D. La. Apr. 11, 2012) (ECF No. 532).
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submissions and providing reports to the court.””

The judge may also address the process for
allocating common benefit funds to counsel in both federal and state litigation.*"'

There are several ways in which the court can approach the task of allocating fees. One
option is to request that the Plaintiffs’ Steering Committee make a proposal, since the PSC
members are usually most knowledgeable about the work performed by the various attorneys.*"*
The transferee judge may also appoint a smaller committee of PSC attorneys to make

203

recommendations about the appropriate allocation.”” In the Guidant Defibrillator litigation, the

court established a “fee and cost allocation committee” to make a proposal to the court about the
allocation of attorney’s fees and costs among all counsel who were entitled to share in the

common benefit fund.?%*

25ee Davis & Garrett, supra note 60, at 495-96; In re Vioxx Products Liability Litigation, 760 F. Supp. 2d 640, 643-
44 (E.D. La. 2010). To calculate lodestar, the court will review the total number of hours submitted by counsel and
determine whether it is reasonable in light of the work performed. The hourly rate to be applied to this number is
determined by reviewing rates charged by attorneys with similar experience and practice areas in the relevant
geographic area (usually the state or region where the court sits). The court adjusts this number based on the factors
from Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974), including, inter alia, the
novelty of the legal issues, the required legal skill, the opportunity costs and risks incurred in taking the case, the
amount involved and results obtained, the experience, reputation and ability of the attorneys, and awards in similar
cases. Fallon at 383. The resulting number is the lodestar. The percentage method arose in response to concerns
about the lodestar method, including the perverse incentive for lawyers to protract litigation in order to increase their
lodestar, and the substantial judicial resources necessary to oversee the attorney’s timesheets and to conduct the
reasonableness reviews. By selecting a percentage, the court can compensate the attorneys not only for their legal
services, but also for “the risk of loss or nonpayment assumed by carrying through with the case.” In re Combustion,
Inc., 968 F. Supp. 1116, 1132 (W.D. La. 1997) (quoted in Fallon at 384). This method, too, has raised concerns about
the arbitrariness of the percentages selected and the lack of transparency in the bases on which the court decides.
Generally, but not mandatorily, the courts applying this method have chosen a lower percentage for larger settlements
and a higher one for lesser results. The blended method has found favor with many district courts because it in
essence uses the lodestar and percentage methods to cross-check each other. The court chooses a reasonable
percentage, and then calculates lodestar; if the two numbers come out relatively close, then the percentage is deemed
reasonable.

' Manual for Complex Litigation § 20.312; Managing Multidistrict Litigation in Products Liability Cases § 6(a).

22Gee Fallon at 387-88 (describing the process used by the allocation committee appointed by the court in the Vioxx
litigation to gather information and make a recommendation).

2035ee id. at 387.

2In re Guidant Corp. Implantable Defibrillator Prods. Liab. Litig., No. 05-1708, 2008 WL 451076, at *1 (D. Minn.
Feb. 15, 2008).
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Special masters can assist the court with the allocation of common benefit funds,
particularly when a MDL proceeding has progressed over a period of years through dispositive
motions, fact and expert discovery, substantive hearings, multiple bellwether trials and potentially
interlocutory appellate review. Courts have appointed special masters to oversee the
disbursement of attorney’s fees from a settlement fund, including conducting hearings on disputed
matters and issuing recommendations to the court on their findings.**®

Ultimately, the transferee judge must decide the appropriate allocation. Even when
presented with a reasonable recommendation from the PSC or a special master that is undisputed,
the court must reach an independent conclusion that the allocation is fair and reasonable. Judge
Fallon, who presided over the Vioxx litigation, summarized his approach to issuing a ruling on
the allocation of attorney’s fees:

At this point the court had before it the report of the allocation committee; the

transcript and documents compiled by the allocation committee; the depositions,

briefs, and transcript compiled by the Special Master, as well as his report; and

the data showing the hours logged, costs expended, and the nature of the work

performed. The court prepared a summary chart listing the name of each fee

applicant, a cross column for each category of work performed by the applicant,

and the total time logged in performing that task. The categories included such

things as: preparing pleadings; taking or assisting in depositions; participating in

written discovery; writing briefs; arguing motions; preparing for trial;

participating in trials, appeals, or settlement negotiations; and administration and

committee leadership. Each category was assigned a number with categories such
as participating in trials, participating in settlement negotiation, taking

% In the Zyprexa litigation, for example, the court appointed four special masters to oversee settlement negotiations
and administer settlement agreements, and the court gave the special masters the discretion to order reductions or
increases in the amount of attorney’s fees awarded to claiming counsel. In re Zyprexa Products Liab. Litig., 594 F.3d
113, 116 (2d Cir. 2010); Courts have also appointed special masters to address disputes over the allocation of
attorney’s fees, for example in the Vioxx case and in Turner v. Murphy Oil. In re Vioxx Products Liab. Litig., 760 F.
Supp. 2d 640, 662 (E.D. La. 2010); Turner v. Murphy Oil USA, Inc., 582 F. Supp. 2d 797, 799 (E.D. La. 2008)
(appointing a special master to allocate fees from the common benefit fund after the PSC was unable to achieve
agreement). In Turner, the special master implemented a process that required attorney fee applicants to submit ten-
page affidavits in support of their requested fee awards, allowed five-page challenge affidavits in response, and gave
counsel an opportunity to serve limited written discovery (consisting of five interrogatories and two requests for
production) on other applicants, and notice depositions. 582 F. Supp. 2d at 803-04. The special master also held a
hearing after issuing his preliminary report at which counsel were allowed to call up to two witnesses and present
five-minute closing arguments. Id. at 806.
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depositions, writing briefs, and committee leadership having a larger number. A

total of these numbers generally revealed the individuals who performed the most

significant work in resolving the litigation.*

Best Practice SF: Courts should explain their reasoning for the allocation to

further the goal of transparency, to provide feedback to interested parties, and to

ensure that any reviewing court has a sufficient record.””’

The transferee judge should endeavor to create a complete and well-documented record, as
well as a detailed explanation for the court’s allocation decisions. The court should permit, and
indeed require, counsel to brief any disputes, and it should issue written or otherwise on-the-
record opinions including the reasons for the method and amount of allocation determined with
legal citations to precedent.

Best Practice 5G: In imposing fee assessments, the transferee judge should

promote fairness among counsel, compensate counsel who made the recovery

possible, and suppress perverse incentives among non-performing counsel.*”® This

may include imposing fees on attorneys representing individual clients who opt

out, yet use MDL discovery materials or otherwise enjoy the fruits of common

benefit counsels’ efforts. It may also include extending the fee structure to non-

MDL participants, if the corporation agrees to a global settlement.*”

Another issue the court may face is whether plaintiffs represented by non-leadership
counsel should be charged with some of the costs of discovery. As the Supreme Court has

observed, “[t]lo allow the others to obtain full benefit from the plaintiffs’ efforts without

contributing equally to the litigation expenses would be to enrich the others unjustly at the

2%Fallon, 74 LA. L. REV. at 388-89.

27 “The court awarding [attorney’s fees] should articulate reasons for the selection of the given percentage sufficient
to enable a reviewing court to determine whether the percentage selected is reasonable.” MANUAL FOR COMPLEX
LITIGATION § 24.121, at 206.

2%5ee generally In re Air Crash Disaster at Florida Everglades on December 29, 1972, 549 F.2d 1006, 1019-21 (5th
Cir. 1977) (requiring those who benefit from lead counsel’s work to consolidated litigation to bear a portion of the fee
award and reducing their contingent fee liability to their non-participating attorneys accordingly).

2gee generally In re Air Crash Disaster at Florida Everglades on December 29, 1972, 549 F.2d 1006, 1019-21 (5th
Cir. 1977) (requiring those who benefit from lead counsel’s work to consolidated litigation to bear a portion of the fee
award and reducing their contingent fee liability to their non-participating attorneys accordingly).

69



plaintiffs’ expense.”*"

However, in assessing whether to impose fees on non-participating
plaintiffs’ counsel, and if so to what extent, the court should take a hard look at the work product
created, because depending upon the timing of the settlement and other factors, the work product
may be of more or less value to non-participating counsel.

Where a defendant enters into a global settlement of claims filed in different courts (for
example, if some lawsuits have not been incorporated into a MDL), the courts generally have
attempted to adhere to the MDL’s procedures (including the establishment of a common benefit

fund) for the sake of efficiency and fairness.*""

Again, the court should be careful to assess the
contribution of all attorneys, as state-court attorneys may have made a meaningful contribution
that was not—at the time undertaken—submitted to the MDL.

As noted above, in certain circumstances, MDL courts have placed caps on the amount of

contingent fees awarded for pursuing individual claims in a common-fund settlement.”’* The

capping of contingent fees in mass tort MDLs, however, has not been without criticism. *'*

21%ills v. Elec Auto-Lite Co., 396 U.S. 375, 392 (1970).

2See, e.g., Roberts v. Johnson & Johnson, No. MID-L-009782-06, 2010 WL 7504814 (N.J. Super. Ct. Law Div.,
Aug. 11, 2010) (“Order Approving the Settlement”) (ordering common benefit fund payments be made in accordance
with orders of federal MDL court).

12gee, e.g., In re Vioxx Prods Liab. Litig., 574 F. Supp. 2d 606 (E.D. La. 2008) (capping plaintiffs’ counsels’
contingent fees at 32%); In re Zyprexa Prods. Liab. Litig., 424 F. Supp. 2d 488, 496 (E.D.N.Y. 2006) (capping
plaintiffs’ counsels’ contingent fees at 35%).

213gee Aimee Lewis, Note, Limiting Justice: The Problem of Judicially Imposed Caps on Contingent Fees in Mass
Actions, 31 Rev. Litig. 209 (2012).
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CHAPTER 4

FEDERAL/STATE COORDINATION

The strongest proponents of consolidation have long advocated “inter-system” cooperation
and interaction between MDLs and parallel state proceedings starting sooner, rather than later.*'
The Manual for Complex Litigation has regularly encouraged federal judges to communicate

12" Those who support “inter-system”

“informally” with their colleagues at the state leve
collaboration have suggested a variety of tools, including joint scheduling, joint discovery plans, a
common discovery master, and joint settlement initiatives.”'® Such coordination requires
communication and cooperation among the courts themselves, among counsel, and between
counsel and courts. Achieving the goal of reducing discovery costs and duplication in MDL
litigation that is accompanied by related actions in state courts, such as mass tort and consumer
cases, depends upon effective coordination. Coordination is an action as well as a principle, and
requires ongoing effort throughout the course of the proceedings.

MDL STANDARD 6: Effective coordination between the federal and state

courts in an MDL action promotes cooperation in scheduling hearings,

conducting and completing discovery, facilitates efficient distribution of and

access to discovery work product, avoids inconsistent federal and state

rulings on discovery and privilege issues, if possible, and fosters

communication and cooperation among litigants and courts that may
facilitate just and inexpensive determination.

*1% See Judicial Panel on Multi-District Litigation and Federal Judicial Center, Ten Steps to Better Management: A
Guide to Multi-District Litigation for Transferee Judges (2014), p. 7.

215 see Manual for Complex Litigation (Second), §31.31 (1985); Manual for Complex Litigation (Fourth), §31.312
(2004); see also Catherine R. Borden, Emery G. Lee, 111, Beyond Transfer: Coordination of Complex Litigation in
State and Federal Courts in the 21% Century, 31 Rev. Litig. 997, 1005 (2012).

216 See Schwarzer, Weiss, and Hirsch, Judicial Federalism in Action: Coordination of Litigation in State and Federal
Courts, 78 Va. L. Rev. 1689 (1992); Borden and Lee, supra.
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If state court actions are pending in many districts or states, communication among judges
is a concrete way to demonstrate the reality of federal-state coordination and inter-judicial
collegiality. It also gives a role and voice to counsel who may be active in the state court
proceedings, but may not have sought, or obtained, leadership appointments in the MDL itself.

Some judges will prefer a direct approach to communicating with their state court
colleagues. So long as each court retains its independence to determine procedural and
substantive matters for itself, there should be no problem with such communications.

Best Practice 6A: The transferee judge should set the tone early in the litigation,

by engaging in outreach and communications with state court judges, by

specifying the time and manner in which counsel are to report on the existence,

status, and progress of related actions in other jurisdictions, and by encouraging

and facilitating ongoing coordination.

The coordination “best practices” highlighted in this section have been effective aids to
courts in achieving functional inter-jurisdictional coordination.

Best Practice 6B: In issuing the initial scheduling order, the newly appointed

transferee judge should consider including provisions tailored to facilitate

effective federal-state coordination.

Possessing up-to-date information on the status and progress of related state court
proceedings is the first step to effective federal-state coordination. Federal-state coordination
should be included as a discussion item on the agenda provided in the initial conference order.

Best Practice 6B(i): The transferee judge should direct liaison counsel for

plaintiffs and defendants to provide a report on the existence and status of related

state court litigation, either in writing in advance of the initial conference, or

orally at the conference itself, to inform this discussion. Counsel should be

requested to provide contact information for the state court judges before whom

related proceedings are pending.

Best Practice 6B(ii): Similar reports by liaison counsel should be made a feature

of every subsequent status conference, so that the transferee judge is apprised, on

an ongoing and current basis, of hearing schedules, discovery activities, trial
dates, and other important events and rulings, in the state courts.
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These recommendations can be scaled based upon the needs of the particular litigation.
For example, in MDLs with few parallel cases, the lead or liaison counsel may be responsible for
these tasks and may often simply apprise the judge of “no action” in the state courts during these
conferences. In contrast, in some MDLs there can be a large number of cases in state court—in
some cases even approaching the number of individuals in the MDL. In these cases, the judge
may consider appointing a state-federal liaison counsel, to focus exclusively on these tasks and
providing regular and timely updates to the MDL court, the state courts, the PEC, and state court
counsel.

Best Practice 6B(iii): Counsel should be advised at the initial conference that

such communications between the MDL judge and state court judges will take

place. While counsel should be given the opportunity to object, there will rarely

be a well-founded objection to such communications, which have become a

familiar feature of multi-jurisdictional proceedings.

Many MDL judges initiate communication with the state court judges themselves, by
telephone or email, to introduce themselves and to invite ongoing communications. Counsel may,
or may not, actively desire such coordination. While coordination saves time and money, there
may, literally, be competing considerations.

Best Practice 6C: In an MDL action with parallel court actions, state and federal

judges should communicate informally as needed to correct perceived duplication,

and should explore whether formal measures may, or may not be efficient or

justified.

Enthusiasm for tightly-knit, or formal cooperation between state and federal judges has
waxed and waned. Achieving an optimal level of coordination is an art, rather than a science, and
informal coordination may, in a given litigation, be all that is necessary or feasible. In the

literature, examples of thorough-going coordination have typically been limited to state courts in

the same jurisdiction as the federal transferee court.’'’ Additionally, not all states have

217 See Schwarzer, Weiss and Hirsch, supra, for case studies.
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corresponding mass consolidation statutory counterparts. Coordination even with the many that

do may be difficult.*"®

The circumstances of a particular litigation landscape may weigh for, or
against, a high degree of coordination.

The following considerations should be kept in mind. First, the organization of a federal
MDL - by itself — is complex and demanding. It presents the transferee judge with “difficult

management, intellectual, and personal challenges.”"

If a judge must layer on top of those
challenges an ongoing coordination with state court cases, the burdens may overwhelm and delay
judicial administration. Second, there are federalism concerns raised by intensive and formal
interaction, e.g., will state court judges yield their superior knowledge of state law and their own
notions of effective procedure — for example, early trials — to their federal counterparts?**° Third,
some judges have expressed concerns about ex parte communications with state court

221
colleagues.

But inter-judicial communication among courts charged with managing similar
cases, involving the same defendants and often the same lawyers, may be highly useful to avoid
scheduling conflicts (such as for hearings and trials) even if additional coordination is not
accomplished.

Best Practice 6D: If multiple jurisdictions are involved, the transferee judge

should consider procedures or mechanisms to facilitate state/federal court
coordination, to provide periodic reports to each of the courts, to assist in

1% At least fifteen states have enacted analogues to the MDL statute and consolidation scheme. They are: California,
Cal. Civ. Proc. Code §§404-404.9, Colorado, Colo. R. Civ. P. 42.1(g) (2014) (amended by C.O. 0013), Connecticut,
Conn. Gen. State §51-347b (West 2014), Illinois, Ill. Sup. Ct. R. 384, Maryland, Md. R. 2-327(d), Massachusetts,
Mass. Trial Ct. R. XII, New Hampshire, N.H. Super. Ct. R. 113, New Jersey, N.J. Super. Tax & Surrogate’s Ct. Civ.
R. 4:38-1, 4:60-1, New York, N.Y. Comp. Codes R & Regs. Tit. 22, §202.69 (West 2014), Oklahoma, Okla. Const.
art. VII, §§4, 6, Oregon, Ore. R. Civ. P. 32L(1)(L), Pennsylvania, Pa. R. Civ. P. No. 213, Texas, Tex. R. Jud. Admin.
§13.10, Virginia, 108Va. Code Ann. §§8.01-267 to 8.01-267.9 (Lexis 2014), and West Virginia, W. Va. Code §56.9-
1 (LexisNexis 2014). For a discussion of the statutes in these states, see Yvette Ostolaza, Michelle Hartmann,
Overview of Multidistrict Litigation Rules at the State and Federal Level, 26 REV. LITIG. 47, 69-75 (2007). See
also Mark Herrmann et al., STATEWIDE COORDINATED PROCEEDINGS: STATE COURT ANALOGUES TO
THE FEDERAL MDL PROCESS (West 2d ed. 2004).

219 Ten Steps to Better Case Management, supra, p. v.
220 schwarzer, et al., supra, pp. 1743-48.
22l 5pe Borden and Lee, supra, at 1017-18.
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coordinating discovery and hearing schedules, and to schedule joint federal-state
court status conferences and hearings.

Many cases involve parallel federal and state court proceedings, and coordination with the
state litigation will ensure that the cases are conducted as efficiently as possible. Counsel in the
federal and state cases can, for example, conduct joint depositions of expert witnesses that will
provide testimony and reports in both proceedings.”** Major hearings can be coordinated, such as
Daubert proceedings.**

A transferee judge may want to designate a member of the committee to serve as a liaison,
or else direct lead or liaison counsel to communicate regularly with counsel in the state
litigation.”** Judges may also consider appointing a special master to assist in coordination with
the state court litigation.””

Best Practice 6E: The MDL judge should direct designated counsel (typically,

lead or liaison counsel for each side) to provide information on the status of

related state court actions in the written status conference report submitted several

days before each regularly scheduled status conference.

Such a report should include information on the number and location of recently-filed
state court cases; trial dates, discovery deadlines, status conferences, and other key dates in such
actions; and the status of removal and remand motions. The transferee judge or the designated

state court liaison counsel can assure ongoing communication by disseminating these status

reports to all courts and counsel.

22 Managing Multidistrict Litigation in Products Liability Cases § 6(a); see also Case Management Order No. 12
Regarding Expert Deposition Discovery at 2, In re Phenylpropanolamine (PPA) Products Liability Litigation, MDL
1407, No. 2:01-md-1407-BJR (W.D. Wash. Dec. 23, 2002) (ECF No. 1298).

3 Pretrial Order 143 Regarding Daubert Proceedings on Stroke, In re Avandia Marketing, Sales Practices and
Product Liability Litigation, MDL 1871, No. 2:07-md-01871-CMR (E.D. Pa. Oct. 21, 2011) (ECF No. 1878).

224 Manual for Complex Litigation, § 10.225.

2 Manual for Complex Litigation, § 20.312; see also Francis E. McGovern, Toward a Cooperative Strategy for
Federal and State Judges in Mass Tort Litigation, 148 U. Pa. L. Rev. 1867, 1886-87 (2000).
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During the pendency of an MDL, the transferee judge also may be expected to coordinate
with state courts handling parallel state actions. Such coordination may include the creation of
nationwide discovery plans; the entry of consistent evidence preservation orders; the coordination
of a national calendar; encouraging state-federal cooperation; and familiarization with state
courts, specifically their practices for consolidating cases and case management*® It is
especially important in the multiple-class action context to coordinate efforts between the
transferee judge and state courts because unilateral action by a single court to certify a class or
assert nationwide jurisdiction may undermine coordination efforts among all courts.**” It is also
important that attempts by the transferee judge to coordinate the litigation are not perceived as

8

attempts to dominate state courts.””® To that end, clear communication between the transferee

judge and state courts is essential. In some cases communication may be facilitated through the

230

. . 229 . . . .
appointment of a special master™ or advisory committees.” Transferee judges may consider

initiating cooperative efforts with state judges during the initial stages of the MDL, as early

cooperation may help avoid potential conflicts later on in the process.”

Best Practice 6F: The transferee judge should provide accessible, up-to-date
information on the status and progress of the MDL proceedings, including the
status and progress of coordination with the state courts, and specific pages for
each MDL on the district court’s website. The MDL-specific site should provide

226 Manual for Complex Litigation, § 20.311. Some states have adopted procedures for assigning complex multiparty
litigation to a single judge or panel or have created courts to deal with complex business cases. ld. The transferee
judge may consider becoming familiar with such efforts in order to take advantage of efficiencies presented by state
court innovations.

227 Id
228 Id
229 Id

2% Manual for Complex Litigation, § 20.312.

1 |d. Transferee judges may look to the silicone gel breast implant and diet drug litigations as models for state-

federal cooperation. In re Silicone Gel Breast Implant Prods. Liab. Litig., MDL No. 926; In re Diet Drugs, MDL No.
1203. In those cases, the transferee judge took the lead in implementing a comprehensive state-federal discovery plan
while state judges presided over individual trials and settlements. See Manual for Complex Litigation, § 20.312. The
parties achieved the economies of consolidated discovery and developed information about the value of individual
cases, providing a basis for aggregated settlements and judgments. Id.
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a calendar, access to important orders, hearing transcripts, and a list of key
232
events.

As noted above, status conferences may be held jointly, between the MDL court and one
or more state courts. As the Manual for Complex Litigation, § 20.313 describes the federal-state
coordinated pretrial process:

State and federal judges have often worked together during the pretrial process.

They have jointly presided over hearings on pretrial motions, based on a joint
motions schedule, sometimes alternating between state and federal courthouses.

Telephonic access via a toll-free number can facilitate participation by interested counsel,
and by multiple judges, while minimizing the cost and inconvenience of travel. Video
conferencing has also been used successfully where facilities are available.

Best Practice 6G: In MDL and state court proceedings, the judges should

consider holding joint pretrial hearings, including joint status conferences in a

variety of jurisdictions, co-presiding over each conference with the state court

judge in that jurisdiction.

For example, MDL courts and state judges have convened joint Daubert/Frye hearings so
that oral argument by counsel, and testimony by experts whose qualifications are being
challenged under the Daubert and Frye standards, need not appear and argue or testify more than
once. Again, teleconferencing and video conferencing can facilitate such joint hearings if it is not
practicable for all judges to be present in person. However, as noted before, some judges have
expressed a procedural concern with joint hearings, although there is ample precedent. The high

cost of experts may also be reduced, and expert deposition scheduling difficulties reduced, by

suggesting the use of common experts, coordinated expert disclosures, and expert discovery.”*”

32 5ee Manual for Complex Litigation, § 40.3. For a current example, see, e.g., The Eastern District of Louisiana’s
official court website for MDL-2179 Oil Spill by the Oil Rig “Deepwater Horizon,”
http://www.laed.uscourts.gov/OilSpill/OilSpill.htm.

33 See “Ten Steps to Better Case Management: A Guide for MDL Transferee Judges” (Judicial Panel on Multidistrict
Litigation/Federal Judicial Center 2014), § VII. Coordinate with Parallel State Court Cases.
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Best Practice 6H: The transferee judge should ensure that the parties establish a
common discovery-product depository (now most frequently a password-
protected online collection rather than a physical depository).

Federal/state coordination may be hindered by concerns that privilege may be lost or
waived by production of information, or discovery rulings, in one jurisdiction. Federal Rule of
Evidence 502 now protects parties from the production of privileged information, without the
need to show mistake or inadvertence; privileged documents that have been produced may be

“clawed-back.” ?* Rule 502(d) orders are controlling in state courts under Rule 502(g).

Best Practice 61: If no party requests the court to issue a Rule 502(d) order, the
transferee judge should consider issuing the order on its own.

Best Practice 6J: When feasible without causing discovery delays, the transferce

judge should coordinate with state court colleagues to set uniform schedules in

related federal and state proceedings for document production, production of

privilege logs, and resolution of privilege disputes and other objections.

Best Practice 6K: Discovery decisions should be made available to all courts.

Best Practice 6L: In an MDL involving multiple jurisdictions, the transferee

judge should consider the joint appointment of a special master among multiple

courts to review disputed documents in camera and issue a report and

recommendation to all courts.

MDL courts may appoint special masters under Fed. R. Civ. P. 53 with the specific duty
of facilitating federal/state coordination. This was done in MDL No. 926, The Silicone Gel
Breast Implants Litigation. See Manual for Complex Litigation, § 20.311. Similar coordination
may also be introduced by cooperating with the state courts to appoint a common special master
with a particular function, such as discovery. For example, in In re Bextra & Celebrex

Marketing, Sales Practices and Products Liability Litigation, MDL-1699, the MDL Transferee

Court and the New York state judge presiding over New York State coordinated proceedings

24 For a recent example of such a common benefit order, see “Amended Order No. 25: Common Benefit Order,”
MDL No. 2151 in Toyota Unintended Acceleration Marketing, Sales Practices, and Products Liability Litigation
(C.D. Cal. 2003), http://court.cacd.uscourts.gov/Cacd/RecentPubOp.nsf/Toyota? OU
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jointly appointed a retired federal district judge to serve as joint discovery special master. This
special master’s duties expanded, to include mediation and settlement, as the litigation
progressed.

Best Practice 6M: The transferee judge may appoint a “state court liaison” or

“state/federal liaison” from among plaintiffs’ (or defendants’) counsel who are

active in the MDL, in order to provide transparency by submitting periodic

reports on the status and progress of state court proceedings, and to assist in

assuring that discovery work product is made appropriately available to those who

are litigating in state courts.

Typically, access to MDL discovery and work product is provided under a “common
benefit” or “assessment order” that spreads the costs of common benefit discovery, experts, and
other work product on a contingent basis, among all plaintiffs’ counsel.

Best Practice 6N: The transferee judge should consider issuing a deposition

protocol order that assigns a specific percentage of deposition time to state

counsel.

Participation by state court counsel in MDL depositions ensures that these depositions are
complete and non-duplicative. Depositions may be “cross-noticed” in the MDL and state cases.
A joint federal-state counsel committee can be appointed to take responsibility for the scheduling
and conduct of depositions. Some MDL courts have facilitated scheduling discovery coordination
by including, in the court-appointed leadership structure, counsel who are active in both the MDL
and state cases.

The Federal Judicial Center, the National Center for State Courts, and the National
Judicial College, often working jointly, have collected and developed materials to assist and
support federal and state judges in achieving effective case management over complex litigation,
including the management of MDLs in coordination with related state proceedings. These

materials include the comprehensive Manual for Complex Litigation, Fourth (Federal Judicial

Center 2004), which addresses coordination in §§ 20.3-20.33 and 22.4. Other shorter, topic-

79



specific guides available on the Federal Judicial Center website include Managing Class Action
Litigation: A Pocket Guide for Judges; the Judges’ Class Action Notice and Claims Process
Checklist and Plain Language Guide; Coordinating Multijurisdiction Litigation: A Pocket Guide
for Judges (2013) **° (prepared by a committee composed equally of federal and state judges) and

a listing of state-federal judicial education programs.

235 Also available at http://multijurisdictionlitigation.wordpress.com.
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CHAPTER 5

SETTLEMENTS AND REMANDS TO TRANSFEROR COURTS

Most cases transferred pursuant to 28 U.S.C. § 1407 are resolved in the transferee court so
that there is no need for large numbers of cases to be transferred back at the completion of the
MDL proceedings.”® Where this is possible, efficiency is served because District Courts around
the country are spared extensive work on cases in which they have little or no background. The
ways MDL cases resolve are several. In some MDLs, decisions on dispositive motions or other
developments may cause individual cases or categories of cases to be dismissed or resolved at an
carly stage.”’ Particularly in the larger MDLs involving hundreds or thousands of individual
cases, which are the primary focus of this chapter, the resolution of a large number of MDL cases
usually occurs at a later stage, in a global settlement or in a series of settlement agreements with
various lawyers, often (but not always) after the court has presided over one or more trials, and in
some cases, only after the door has been closed on the filing of new lawsuits, to the extent that is
feasible under the individual facts presented.”® In all events, the court should be mindful of and

prepared for the possibility of remand if cases are not otherwise resolved.

36 Ag of September 13, 2013, only 13,432 of the 241,108 civil actions transferred by the JPMDL for pretrial
proceedings had been remanded to their home districts for trial. United States Judicial Panel on Multidistrict
Litigation, Statistical Analysis of Multidistrict Litigation Fiscal Year 2013,
http://www.jpml.uscourts.gov/sites/jpml/files/JPML_Statistical Analysis of Multidistrict Litigation-2013_1.pdf.

27 See, e.g., In re Rezulin Prods. Liab. Litig., 441 F. Supp. 2d 567, 579 (S.D.N.Y. 2006); In re Meridia Products
Liab. Litig., 328 F. Supp. 2d 791, 826 (N.D. Ohio 2004) aff'd sub nom. Meridia Products Liab. Litig. v. Abbott Labs.,
447 F.3d 861 (6th Cir. 2006).

2% Deborah R. Hensler, Has the Fat Lady Sung? The Future of Mass. Toxic Torts, 26 REV. LITIG. 883, 896, 903
(2007) (noting that half of the thirty-five product-related mass personal injury litigations that arose between 1960 and
the late 1990s and were examined by the Federal Judicial Center, were consolidated and transferred to one federal
court under 28 U.S.C. § 1407; two-thirds (twenty-two) of these litigations “resulted in aggregate settlements,
including both class and non-class global settlements that were intended to resolve all current claims against the
defendant(s) (and sometimes future claims as well), and more limited group settlements that resolved all current (and
sometimes future) claims represented by one or a few law firms”) (citing Thomas Willging, Fed. Judicial Ctr., Mass
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MDL STANDARD 7: The transferee judge should endeavor to use the MDL

forum to resolve or streamline the litigation before remand to the district

courts.

Best Practice 7A: Remand of cases to transferor courts should not begin until the

court has taken steps: (1) to preside over discovery, decide on motions and conduct

such trials that are needed to position the cases for potential resolution, (2) to

explore and consider all possibilities for resolution of the cases; and (3) to prepare

cases that do not resolve for trial in the transferor courts.

The transferee judge has the authority to enter an order suggesting that the JPMDL
remand a matter prior to the conclusion of pre-trial proceedings.””’ A court’s discretion to
suggest remand generally turns on the question of whether the case will benefit from further
coordinated proceedings as part of the MDL.**° Thus, the question of whether and when to
remand cases must be considered individually in every MDL.

Although there is no bright line rule as to when remand is best, one of the key principles

' and the MDL environment

of multidistrict litigations is the accrual of judicial expertise,24
provides a unique opportunity for the court and parties to hear and be heard on critical Daubert
expert issues and dispositive motions applicable across cases, to test a sample of cases at trial, and
to consider settlement on a broad basis while the federal cases remain together in one venue,

before one judge. Thus, although some courts, at the request of the parties, have elected to

remand cases to transferor courts for trial as soon as the cases are trial-ready, to achieve the full

Tort Problems & Proposals, A Report to the Mass Torts Working Group (1999), supra note 10, available at
http://www.fjc.gov/public/pdf.nsf/lookup/MassTApC.pdf/$ file/ MassTApC.pdf)).

9 MDL Panel Rule 7.6(c) (allowing the Panel to “consider remand of each transferred action ... at or before the
conclusion of coordinated or consolidated pretrial proceedings on...suggestion of the transferee district court”).

% In re Baycol Products Litig., MDL 1431, 2008 WL 6259241, at *13 (D. Minn. Sept. 9, 2008); In re
Bridgestone/Firestone, Inc. Prods. Liab. Litig., 128 F.Supp.2d 1196, 1197 (S.D.Ind.2001) (citing In re Air Crash
Disaster, 461 F.Supp. 671, 672-73 (J.P.M.L.1978)); In re Aetna UCR Litig., 2010 WL 3762281 at * 1 (D.N.J. Sept.
20, 2010)).

I Walsh v. Nortel Networks Corp., No. 05 Civ. 2344, 2007 WL 1946546 *3 (S.D.N.Y. June 28, 2007) (a remand is
“not warranted where it requires another court to make its own way up [the] learning curve, resulting in just that
duplication of efforts that the multidistrict system is designed to avoid.”); In re Baycol Prods. Liab. Litig., No. 03-
0037, 2008 WL 6259241, *13 (D. Minn. Sept. 9, 2008) (“The accrual of judicial expertise is central to the multi-
district litigation process”).
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benefits of the MDL process — both for the parties and for the court system as a whole — in most
cases, courts should not suggest remand if continued consolidation of cases would: (1) eliminate
duplicative discovery; (2) prevent inconsistent pretrial rulings in transferor courts; or (3) conserve
resources of both the parties and the court system as a whole.”** However, if and when the MDL
process reaches a point where it is no longer moving the litigation, remand should be strongly
considered.

Best Practice 7B: In most situations, the time to raise settlement will be after

sufficient time has passed to close the door on substantial new litigation being

filed.

Whether, when, and how a MDL will lead to a global settlement will vary from case to
case. Sometimes, key legal rulings can be essentially dispositive of the litigation, and there is no
need for settlement. Occasionally, other factors unique to the claims or the parties lead to an early
resolution. In some cases, the parties may request that the MDL court facilitate settlement
discussions early. When that happens, the MDL court should do so, but should be mindful to
keep the litigation schedule on track in case early settlement efforts are unsuccessful. MDLs can
be on dual tracks —settlement and trial — because discovery supports both objectives.

In many MDLs, meaningful settlement discussions are not possible until completion of
discovery and extensive testing of the parties’ contentions through decisions on dispositive and
Daubert motions. In some MDLs, it is necessary to conduct several trials of individual cases that
educate each side on the strengths and weaknesses of their positions and the relative value of
different fact patterns present in individual cases. And because defendants may be reluctant to

entertain any settlement that will simply invite the filing of new claims, in some MDLs,

settlement will not be possible until sufficient time has passed since the events that triggered the

2 See, e.g., In re Aredia & Zometa Prods. Liab. Litig., 3:06-MD-1760, 2010 WL 5387695, at *2 (M.D. Tenn. Dec.
22,2010); In re Bridgestone/Firestone, Inc., 128 F. Supp. 2d at 1198.
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litigation, so that the door has closed on the filing of new claims. Courts can promote the
settlement process by advancing the litigation so that factual and expert development occurs and
the cases become ripe for settlement discussions.**?

Best Practice 7B(i): The court is usually uniquely situated to play a role in

facilitating settlement discussions, and should be prepared to take advantage of this

fact.

If and when the MDL reaches the stage where resolution may be possible, counsel in a
leadership role on each side should be heard on how to proceed — whether through direct
negotiation or appointment of a settlement master. The resolution process presents challenges.
The MDL court must be aware of counsel’s actual interest and involvement in the process (e.g.,
does counsel have significant clients or is counsel working only the common benefit process?).

Best Practice 7B(ii): At the appropriate time, the court may consult with counsel

on whether the appointment of a settlement master or mediator would be helpful to

the settlement process.

Depending on the particular litigation, settlement discussions may be far more difficult to
facilitate in a MDL than in an individual case. Often, when the litigation reaches a point where it
is ripe for such discussions, the parties will discuss settlement with no or minimal involvement
from the court. Nevertheless, the court should be prepared to confer with counsel for both sides
to hear their concerns and help set up and approve a settlement discussion that is reasonable and
acceptable to the parties. In some cases, this will involve appointing a special master or mediator
who has the requisite experience to deal with these complexities. It is important that the parties
have a say in who the settlement master or mediator is, and that a wide variety of local and

national options are considered. In some cases, it may be useful for courts to suggest several

potential settlement masters or mediators and allow each side veto rights, so that in the end the

3 See generally RICHARD NAGAREDA, MASS TORTS IN A WORLD OF SETTLEMENT, The University of Chicago Press
(2007).
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parties jointly choose the special master or mediator they believe will best allow them to
successfully explore their settlement options. If parallel state court litigation exists, the federal
and state courts should consider appointing the same settlement master or mediator so that that
person is best positioned to see all moving parts of the litigation.

Best Practice 7B(iii): Once a settlement discussion process is under way, the court

should be prepared to step back and let the discussions proceed. However, the

court should require sufficient reporting from the parties to confirm progress is in
fact occurring and whether the court can assist the process.

Once settlement discussions are underway, the court should consider how to help foster
the process without inserting itself into it unless necessary. If a special master is coordinating the
discussions, the court should enter an order consistent with Rule 53(b)(2)(b) that sets forth the
circumstances in which the settlement master may communicate ex parte with the court.**
Through these orders, courts can confer authority upon the special master to implement measures
necessary for mediation and to advise the court on any orders deemed necessary to facilitate the
process.”*> In MDLs with significant parallel state court coordinated litigation, the reporting may
include the state coordination judges as well.

Best Practice 7B(iv): Courts generally should not stay discovery or other pretrial

proceedings while the settlement process is under way. However, if all parties

agree that a stay would be in the interest of the process, courts may consider
staying proceedings during the pendency of settlement discussions.

4 See, e.g., In re Fosamax Prods. Liab. Litig., 06-md-1789 (S.D.N.Y. Nov. 22, 2011) (order appointing Special
Master and providing that the Special Master was “authorized to conduct any proceedings permissible under Rule 53
that are necessary to resolve all or any part of this multidistrict litigation in a fair and efficient manner”); In re Oral
Sodium Phosphate Solution-Based Prods Liab. Action, 1:09-SP-80000, 2009 WL 2601395, at *2-3 (N.D. Ohio Aug.
24, 2009) (“The Special Master may communicate ex parte with the Court at the Special Master's discretion, without
providing notice to the parties, in order to assist the Court with legal analysis of the parties' submissions. The Special
Master may also communicate ex parte with the Court, without providing notice to the parties, regarding logistics, the
nature of his activities, management of the litigation, and other appropriate procedural matters.”).

3 See, e.g, In re Avandia Mktg., Sales Practices and Prods. Liab. Litig., MDL No. 1871, (Pretrial Order No. 122),
Nov. 23, 2012.
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In most mass tort proceedings, in order to avoid causing prejudice to cases that are not
similarly situated, and to keep the pressure on the parties and counsel that is conducive to
discussions, it will usually be a best practice for the transferee judge not to stay discovery or other
pretrial proceedings while settlement discussions are ongoing, unless and until the parties inform
the Court that a settlement is imminent. Note that in MDLs involving class actions, in which
uncertainty around class certification, for example, may be the driver of successful settlement
talks, the dynamics maybe different. In such cases, upon joint request of the parties, courts
should consider staying proceedings during the pendency of settlement discussions, usually after
the parties provide an agreed schedule for the court to evaluate progress.

Best Practice 7B(v): If significant parallel state court litigation exists, after

consultation with counsel, the transferee court should consider reaching out to state

courts with significant case volumes to discuss coordination of settlement efforts.

In cases where there is significant parallel state court litigation, the state court cases and
claims can be included in the settlement if the state jurisdiction permits. MDL courts should
consider reaching out to the state courts early to facilitate this process.

Best Practice 7B(vi): If the parties reach an agreement to resolve all or a

substantial portion of the cases, and the parties so request, the court should be

prepared to take an ongoing role in implementing and enforcing the settlement
agreement.

In the event cases do settle in whole or in part, the court may be asked to take an ongoing
role in implementing the settlement. There are several reasons for this, including the knowledge
and experience the court and its personnel have with the litigation, and the court’s ability of the
transferee court to facilitate the settlement less expensively than might be possible
otherwise. Where a successful settlement will remove some or even many cases from the dockets

that would otherwise need additional individual attention, the transferee court should entertain

such requests and, where it deems it appropriate to do so, play some role in resolving disputes that
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arise with respect to the enforcement of the settlements either directly or through a United States
magistrate judge or a court-appointed special master.

Best Practice 7B(vii): In the MDLs that include class actions, the court should

ensure that counsel consider from the outset of any settlement proceedings the

requirements of Rule 23 of the Federal Rules of Civil Procedure.

Rule 23, which provides the procedural mechanism and requirements for class
certification in federal courts,**® establishes that court approval is required for the settlement of
the claims of a certified class.**’ In MDLs involving class actions (€.g. in consumer protection or
securities cases), regardless of whether the class is certified solely for settlement or for trial,
courts may only approve a proposed settlement “after a hearing and on finding that it is fair,

99248

reasonable, and adequate. “To determine whether a proposed settlement is fair, reasonable,

and adequate, the court must examine whether the interests of the class are better served by the
settlement than by further litigation.”249 Courts tasked with reviewing and either approving or
disapproving a class settlement should ensure that counsel are mindful of the requirements and
3 250

complexities imposed by Rule 2

Best Practice 7C: In appropriate cases, courts should consider utilizing the
Intercircuit Assignment procedure to facilitate MDL proceedings.

Even if global settlement is reached, there are usually some cases in the MDL that will

continue. Where appropriate, courts should consider utilizing the Intercircuit Assignment

1

Procedure to facilitate MDL proceedings.””' By this procedure, a transferee judge may be

2 Fgp. R. CIv. P. 23.

7 FED. R. CIv. P. 23(e).

28 FED. R. CIv. P. 23(e)(2).

% MANUAL FOR COMPLEX LITIGATION (FOURTH) §21.61.

20 See id. at §21.6, for a detailed discussion of the requirements imposed on courts by Rule 23 in the context of MDL
settlements involving class actions.

21 But see In re Motor Fuel Temperature Sales Practices Litig., 711 F.3d 1050, 1054 (9th Cir. 2013) (“By signing a
Certificate of Necessity for the cases in question, I would, in effect, be removing the judges to whom the cases were
originally assigned and transferring them to an out-of-circuit judge. I'm aware of no authority empowering the chief
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assigned to try a MDL case in another circuit. It has been used when only one case remained and
all others had been resolved in order to take advantage of the knowledge the transferee judge
acquired during the course of the MDL and to prevent the remaining case from languishing in the
transferor court.”>

Best Practice 7D: For remands of more than a handful of cases, the transferee

judge should put in place a well-considered and organized procedure for
remanding and transferring cases rather than simply remanding all cases at once.

Staggering remands over time so that the cases are remanded in waves is the preferred
practice to remanding cases all at once.”” Remanding in waves minimizes the burden on any
individual court and allows the transferee judge to retain jurisdiction over some or most of the
cases while the remanded cases begin to be litigated in their home district courts. The judge
would be able to adjust its remand procedures as cases are received and handled in the transferor
courts, and to continue to be alert to the possibility for settling some or all of the cases. MDL

courts have adopted a variety of systems for staggering remands, including, for example,

judge of the circuit to re-assign cases pending before other judges, or to remove cases from the district's assignment
wheel. Only if the presiding judge is recused or unable to serve, and the local district is unable to reassign the case
according to its local procedures, will the chief judge of the circuit be called upon to bring in a judge from outside the
district. For me to sign a Certificate of Necessity in the absence of such circumstances would constitute a serious
encroachment on the autonomy of the district courts and also interfere with the random assignment of cases.”).

32 5ee Novell v. Microsoft, No. 2:04-cv-01045-JFM, July 18, 2011 (holding that there was a necessity for the
designation and assignment of the transferee court judge from the District of Maryland MDL to be the trial court
judge under an intercircuit assignment for this action set for trial in the District of Utah, the district in which the case
was filed).

3 See, e.g., In re: Prempro Prods. Liab. Litig., No. 4:03-cv-1507 (E.D. Ark. Feb. 23, 2010) (employing first of nine
suggestions of remand orders); Orthopedic Bone Screw PL (E.D.Pa., No. 12-md-1014) (employing a rolling remand
process resulted in a number of recommendations for remand, issued regularly from 1997 to 2001 and typically
including fewer than 100 cases); Showa Denko K.K. L-Tryptophan PL (No. II) (D.S.C., No. 90-cv-00865) (remanding
412 cases in six waves spread across four years); Latex Gloves PL (E.D.Pa., No. 10-md-1148) (remanding 502 cases
in several waves over two years). See also Aredia and Zometa PL (M.D. Tenn., No. 06-md-1760) (remanding cases
in waves of 10-[3]0 cases before any bellwether trials conducted for trials in other districts).
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remanding the earliest filed cases first”* and remanding cases for which liaison counsel provided
petitions of remand upon a magistrate judge’s determination that the cases were eligible.”>

Best Practice 7D(i): In preparation for remand, the court should consider using

Lone Pine proceedings or other methods to cull meritless cases and ensure that

only the viable cases may ultimately be eligible for remand.

As discussed in Chapter 2, supra, courts can reduce discovery costs while ensuring
appropriate access to discovery facts relevant to the potential merit of the individual cases by
requiring Plaintiff Fact Sheets instead of formal interrogatories at an early stage in the litigation.
Often the parties freely agree that the issue is protecting the Claimants rights, including the
Statute of Limitations.

Lone Pine orders require each plaintiff in a mass tort case to submit a report setting forth

256

evidence sufficient to document the basis for his or her personal injury claims.”” It has been

recognized that the “basic purpose of a Lone Pine Order is to identify and cull potentially
meritless claims and streamline litigation in complex cases involving numerous claimants[.]"**
Thus, although Lone Pine orders can be issued at any time, courts often implement Lone Pine
proceedings at or near the end of the MDL, post-settlement and/or prior to remand, to weed out
truly meritless cases and cases that claimant and counsel are not prepared to pursue, and to ensure

that the transferor courts receive only viable cases.”®

When deciding whether to issue a Lone
Pine order, the court should weigh the circumstances of the particular litigation, including: (1)

how mature it is; (2) whether there is an actual showing that spurious or non-meritorious cases

exist; (3) availability of other procedures provided for by statute; and (4) the type of injury

2% In re Fosamax Prods. Liab. Litig., 06-md-1789, ECF No. 1473 (S.D.N.Y. Oct. 3, 2013); Orthopedic Bone Screw
PL, 12-md-1014, ECF No. 150745 (E.D.Pa.,).

3 In re Phenylpropanolamine (PPA) Prods. Liab. Litig., MDL 1407, ECF No.2526 (W.D. Wash. March 23, 2004).
28 ore v. Lone Pine Corp., No. L-33606-85, 1986 WL 637507 (N.J. Super. Law Div. Nov. 18, 1986).

27 Baker v. Chevron USA, Inc., No. 05-227, 2007 WL 315346, at *1 (S.D. Ohio Jan 30, 2007).

28 See, e.g., In re Fosamax Prods. Liab. Litig., 06-md-1789, at 7 (S.D.N.Y Nov. 20, 2012).
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alleged and its cause.”® The court should be mindful of the fact that certain plaintiffs in personal
injury cases may not yet have experienced the injury or harm alleged, or may have presented with
only mild conditions or complications.

In appropriate cases, courts have utilized Lone Pine proceedings on more than one
occasion in order to streamline the litigation as needed at different stages throughout the
pendency of the MDL.**® Courts that issue more than one Lone Pine order should consider
varying what is required of plaintiffs by each order such that the burden imposed on plaintiffs is
appropriately balanced with the benefits that Lone Pine provides, including to plaintiffs with
claims that are more likely to be meritorious.**’

Best Practice 7E: The transferee court can greatly assist transferor courts when

suggesting remand to the JPML by providing a remand packet that summarizes the

key activities and rulings that have taken place since the cases were coordinated.

To foster consistency and efficiency in the transferor courts, transferee courts should
provide a remand packet to the JPML when suggesting remand.’®* Remand packets, which are
generally entered with the suggestion of remand in the form of a case management or pretrial
order, have been recognized as particularly valuable to transferor courts because they encapsulate
and describe the relevant proceedings, and suggest a path for the transferor courts going

forward. A well-considered and carefully crafted remand packet will allow the court (with input

of the litigants) to describe many aspects of the litigation, minimizing the time and effort spent by

2% See, e.g., Id.; In re Digitek Prod. Liab. Litig., 264 F.R.D. 249, 256 (S.D. W.Va. 2010).

60 See, e.g., In re Avandia Mktg., Sales Practices and Prods. Liab. Litig., MDL No. 1871 (Pretrial Order No. 121),
Nov. 15, 2010; In re Avandia Mktg., Sales Practices and Prods. Liab. Litig., MDL No. 1871 (Pretrial Order No. 155),
Feb. 29, 2012.

61 gee, e.g., In re Avandia Mktg., Sales Practices and Prods. Liab. Litig., MDL No. 1871 (Pretrial Order No. 121),
Nov. 15, 2010 (requiring plaintiffs to produce a physician’s certification of use and injury); In re Avandia Mktg.,
Sales Practices and Prods. Liab. Litig., MDL No. 1871 (Pretrial Order No. 155), Feb. 29, 2012 (requiring, at a later
stage in the litigation, that plaintiffs provide case-specific expert reports).

262 District courts facing remanded trials may also be directed to PACER or the MDL’s website for relevant orders
and other case documents.

90



transferor courts trying to determine which party is more accurately describing the orders entered
by the MDL court and what took place in the MDL. The packet must make clear what discovery
has been completed. Without the continuity of discovery, the MDL process will be undermined.
There have been many fine examples of remand packets in recent years.*®

Topics addressed in remand packets may include information about: lead and liaison
counsel and the composition of the Plaintiffs’ Steering Committee, the status of any common
benefit funds, the steps that have been taken to facilitate settlement discussions, the history of
pleadings in the case, results of bellwether trials conducted, including appeals, discovery orders,
generic and case-specific fact discovery conducted by the parties at the time of remand, including
document discovery and depositions, as well as confidentiality rulings, results of dispositive
motions; settlement and bankruptcy proceedings, and the case-specific issues that remain to be
decided by transferor courts.

Best Practice 7E(i): The transferee court should be prepared to answer questions
of the transferor courts to which cases are remanded.

No matter how thorough a remand packet is, transferor courts may need to contact the
transferee court that oversaw discovery and coordinated the cases to inquire about discrete issues
that arise. These communications should be encouraged, either in writing, or orally. It may be
that the litigants would like to be privy to these discussions. Whether and to what extent this
should be permitted is up to the discretion of the transferor and transferee courts. However,

where judges decide to communicate outside of the presence of the litigants, counsel for the

23 In re Aredia and Zometa Products Liability Litigation, No. 3:06-md-1760 (MDL 1760) (M.D. Tenn. June 3,
2011); Final Pretrial Order and Suggestion of Remand, In re: Seroquel Products Liability Litigation, No. 6:06-md-
1769 (MDL 1769) (M.D. Fla. May 13, 2010); andOrder Summarizing MDL 1760 Proceedings Upon Suggestion of
Remand, MDL Pretrial Order For Remanded Cases and Suggestion of Remand, In re: Prempro Products Liability
Litigation, 2010 WL 703151 (MDL 1570) (E.D. Ark. Feb. 23, 2010); Final MDL Pretrial Order, In re
Phenylpropanolamine (PPA) Products Liability Litigation, No. 2:01-md-01407 (MDL 1407) (W.D. Wa. May 19,
2004); Final Pretrial Order of the Transferee Court, In re: Orthopedic Bone Screw Products Liability Litigation, 1998
WL 118060 (MDL 1014) (E.D. Pa. Jan. 12, 1998); Pretrial and Revised Case Management Order, In re Silicone Gel
Breast Implants Products Liability Litigation, No. 2:92-cv-10000 (MDL 926) (N.D. Ala. Mar. 25, 1996).

91



parties should be informed when such communication concerns any substantive or procedural
issue.
Best Practice 7E(ii): The transferee judge should consider how, in the context of

the specific litigation, remand procedures may minimize the burdens on the
transferor courts and litigants after cases are transferred and remanded.

Depending on the individual circumstances presented by the litigation, a court can
consider other ways to minimize the burdens on the parties and transferor courts upon remand.***
Some courts have done so by suggesting procedures for coordination in transferor courts when
many cases are expected to go back to the same district. Examples include: sending all cases in
the same district to the same judge,”® and designating lead and liaison counsel to coordinate the
discovery and pretrial efforts.”*® Courts should consider procedures of this nature on a case-by-
case basis.

Best Practice 7E(iii): MDL courts should issue rulings with the expectation that

transferor courts will follow their rulings upon remand, but should clarify any
potential conflicts their rulings may have with state law in the transferor courts.

As a general proposition, transferor courts should not modify orders issued by transferee
courts following remand. Transferor courts generally apply the law of the case doctrine in
instances of remand. Under this doctrine, when a court decides upon a rule of law, that decision

should continue to govern the same issues in subsequent stages in the same case. Accordingly,

264 See, e.g., In re Seroquel Prods. Liab. Litig., 6:06-md-01769, ECF No. 1640 at 20 (providing recommendations to
district courts in Final Pretrial Order and Suggestion of Remand, including a recommendation to the District of
Massachusetts about the most efficient way to deal with remanded cases in section of called “Transfer to ‘Home’
Districts,” which explained that the majority of the cases that had been transferred to the MDL as member-cases were
originally filed in the District of Massachusetts, even though the plaintiffs did not reside in Massachusetts, plaintiffs’
counsel had never explained the reason for filing the cases in Massachusetts, and the Court had been unable to
discern the reason on its own: “In the Court’s view, the most efficient way to handle these and other cases on remand
is to transfer them to the district in which they should have been filed. Doing so would not only ease the District of
Massachusetts’ burden of handling thousands of cases after remand, but would, in most cases, allow transferor courts
to avoid interpreting and applying the law of states other than those in which they sit”).

2% In re Silicone Gel Breast Implants Prods. Liab. Litig., MDL No. 926, Order No. 30 (N.D..Ala. April. 2,1996).
2 1n re Seroquel Prods. Liab. Litig., 6:06-md-01769, ECF No. 1640 at 20.
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once the transferee judge decides an issue of law, that ruling should be adhered to by the
transferor court. Transferor courts should deviate from rulings of transferee courts only rarely, for
example, where a significant change in circumstances occurred.*®’

To be sure, in cases if the transferee judge anticipates marked differences in facts or state
law in the transferor court upon remand, the judge has the ability to clarify the scope of its ruling

for the transferor court.”®®

When issuing rulings, the transferee judge can leave open certain items
that can only be fairly determined by each individual remand court.

Best Practice 7F: The transferee judge should be prepared to see that every MDL

has an “end-game” such that it may be ended when no additional activity in the

transferee court will be required.

A successful MDL will usually involve either: (1) the resolution of all cases; or (2)
remand of cases with specific direction as to how the substantial activities that have taken place in
the MDL provide a roadmap to see the cases through to completion. Eventually all MDL
proceedings will be completed such that the JPML can end the MDL. Usually, a MDL remains
open long after significant action in it has been completed. This is because there is almost always
clean-up that needs to be done. If there is doubt about whether there is activity that remains to be
completed in the MDL, or whether the transferee court can continue to add value, it will usually

be the best practice to keep the MDL proceedings open. When an MDL is ready to be closed, the

court should seek the parties’ input on whether doing so is appropriate; if so, the court can effect

67 See MCL 4th, § 20.133 (“Although the transferor judge has the power to vacate and modify rulings made by
the transferee judge [after remand], subject to comity and ‘law of the case’ considerations, doing so in the
absence of a significant change of circumstances would frustrate the purposes of centralized pretrial
proceedings.”); In re Silicone Gel Breast Implants, Order No. 30 at 1, n.2; In re Ford Motor Co., 591 F. 3d 406,
411-12 (5th Cir. 2009).

6% See, e.g., In re Diet Drugs Prods. Liab. Litig., No. MDL 1203, 2001 WL 497313, at *6 (E.D. Pa. May 9,
2001) (“there is some flexibility left to the transferor court with regard to the admissibility of expert testimony,
especially regarding the extent to which state law may bear upon a Daubert issue pertinent to a witness who
appeared here and whose expert testimony has been challenged”).
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closure by directing the clerk to close the MDL and all its member cases and to notify the JPML

of the closure.>®

%9 See, e.g., Order and Opinion, In re: Standard & Poor's Rating Agency Litig., No. 1:13-md-02446-JMF
(S.DN.Y. Jun. 3, 2014).
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